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All in favor raise right hands ... with wallets 


Naturally we want our boys home. 

But how much are we willing to do 
about it? 

Are we willing to pay for bringing 
them back? If we are, we’ll buy eztra 
Bonds in the Victory Loan. 

And after these fellows get home— 
what then? 

We want fo take care of the in- 
jured ones, of course. We want to 
give our boys a chance to finish their 
education. We want to see that there 
are plenty of decent jobs for them. 


THEY FINISHED THEIR JOB— 
LET’S FINISH OURS! 


How much are we willing to do 
about that? 


If we’re really serious about want- 
ing to see that our men get what they 
have so richly earned, we’ll buy eatra 
Bonds in the Victory Loan. 

Now’s the time. Let’s have a show 
of hands—with wallets—to prove 
how much we really want to hear that 
familiar voice yelling “It’s me!”’ Let’s 
prove, with pocketbooks, that we can 
do our job as well as they did theirs. 
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By Joun Epson Brapy of the New York Bar 


HE second Edition of BRADY 

ON BANK CHECKS (with 1933 

Supplement) presents a com- 

plete statement of the law per- 
taining to the issuance, transfer, collec- 
tion and payment of checks. 

The book is divided into 17 chapters 
and contains 305 sections. This indi- 
eates how thoroughly the subject of 
bank checks is treated. 

The volume contains 800 pages and 
cites more than 4,000 decisions of the 
State and Federal Courts, covering the 
entire body of the law of bank checks. 


Ordinarily the law relating to bank 
checks is found partly in books on the 
law of banking and partly in books on 
the law of negotiable instruments. This 
work brings together all of the law 
affecting this class of commércial paper. 

The book is fully indexed and con- 
tains a table of cases. It is durably 
bound in library buckram. The price 
is $8.00 delivered and is sent on 
approval. 
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written by a banker ‘> 
for bankers 


CONVERSION OF 
COMMERCIAL BANK FUNDS 


By H. E. ZARKER 
Treasurer, Princeton Bank & Trust Company, Princeton, N. J. 


Wir A ForeworpD By 


HAROLD STONIER 
Executive Manager, American Bankers Association 


Every BANK has available for in- 
vestment its own funds and the funds 
of its.depositors. The great problem of 
banking is to invest these funds so as to 
combine safety and liquidity with ade- 
quate and consistent net profits. The 
problem for each bank is to adopt a 
policy of “conversion of funds” that will 
meet the particular needs and circum- 
stances of its own community. Such a 
policy should not be based upon the 
current demand for loans but upon the 
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character of the bank’s deposits and the 
variation in deposit balances as may be 
determined by an analysis. In this book 
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ADDITIONAL TOOLS OF 


Mr. Zarker outlines a complete method 
Bank MANAGEMENT 


for adopting such a policy and putting 
it into operation. 
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Enclosed find check for $1.50. Please send me postpaid a copy of “Conversion 
of Commercial Bank Funds: A Plan to Provide for Liquidity and Flexibility 


of Funds and the Stabilization of Profits in Commercial Banking” by H. E. 
Zarker. 
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MANAGEMENT 
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Subjects discussed 
in this book 


The Non-Local Earning Assets 
of a Bank—a Management 
Problem 

The Analysis of the Balance 
Sheet Position of a Bank 

The Analysis of the Income 
Position of a Bank 

The Analysis of the Past His- 
tory of a Bank 

The Evaluation of Securities 
—a General Discussion 

The Evaluation of U. S. Gov- 
ernment Securities 

The Evaluation of State and 
Local Government Securi- 


ties ' 

The Evaluation of Railroad 
Securities 

The Evaluation of Public 
Utility Securities 

The Evaluation of Industrial 
Securities 

Economic, Business and Poli- 
tical Factors 

Sources of Economic, Finan- 
cial and Political Informa- 
tion 

The Primary Reserves of a 


Secondary Reserve Policies 
and Programs’. 

Investment Account Policies 
and Programs 

The Purchase and Sale of 
Securities 





pecial Liquidator of Securities for the 
Comptroller of the Currency, 1932-1987. 


HIS one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of bankirig administra- 
tion—the management of the bond port- 
folio of a bank. ~- 

An increasing amount of attention and 
discussion have been given in _ recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank” 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
**know your bank.” 


Price $5.00 
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Objectives of Intermediate Court 


Accounting 


By FRANCIS A. OHLEYER 
Senior Trust Officer, Fletcher Trust Company, Indianapolis 


N 1936 the National Confer- 
ence of Commissioners on 
Uniform State Laws approved a 
draft of a Uniform Trustees Ac- 
counting Act. In 1937 the draft 
with slight amendments was again 
approved by the commissioners. 
The act as finally approved by the 
commissioners contained so many 
features objectionable to trust 
institutions that the Executive 
Committee of the Trust Division 
formally withheld its approval of 
the act. 

In 1943 the Trust Research De- 
partment of The Graduate School 
of Banking made an exhaustive 
factual study of intermediate 
court accountings by trust insti- 
tutions. A report of this study 
by Gilbert T. Stephenson was pub- 
lished as a supplement to the Feb- 
ruary, 1944, “Trust Bulletin.” 

In view of the objectionable 


‘features of the Uniform Trustees 


Accounting Act, the president of 
the Trust Division in November, 
1943 appointed a special commit- ° 
tee to study the underlying objec- 
tives of intermediate court ac- 
counting. This committee, aided 
immeasurably by the excellent fac- 
tual study made by Mr. Stephen- 
son, set upon its task and reported 
its conclusions to the Executive 
Committee of the Trust Division 
on September 25, 1944. 

Now, what were the suggestions 
and conclusions of the special 
committee? 

In the first place, the commit- 
tee agreed that the subject of in- 
termediate court accounting does 
not easily lend itself to a uniform 
statute. Why? Because the law 
of accounting varies so in the sev- 
eral states, and even in different 
counties of the same state, that it 
appears impossible to get any 
substantial acceptance of a Uni- 





This article is based on a paper prepared for the 26th Mid-Winter Trust Con- 
ference of the American Bankers Association. 
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form Act. What basis is there 
for such a conclusion? Why, the 
mere fact that while important 
legislation on intermediate court 
accounting has been enacted in at 
least sixteen states since 1936, 
cnly four states, Indiana, Kansas, 
Nevada and Washington, adopted 
the Uniform Act. Furthermore, 
each of these four states made its 
own variations of the suggested 
act before adopting it, so that 
even in these four states there is 
no Uniform Act. In other words, 
the Uniform Act has been weighed 
aud found wanting, because it is 
opposed to the underlying objec- 
tives of intermediate court ac- 
counting. The committee made a 
most careful study of these objec- 
tives. And what are they? 


Underlying Objectives 


In the opinion of the committee 
the underlying objectives of inter- 
mediate court accounting to be 
striven for are: 

1. Protection of the rights of 
al] interested parties. 

2. Preservation. of the confi- 
dential nature of trust relation- 
ships. 

3. Simplicity. 

4. Economy. 

5. Conclusiveness of account- 
ing as to all matters and parties 
properly before the court. 

Let us now examine each of 
these objectives in their order: 

., Number .one— “protection of 
the rights of all interested par- 
ties.” First of all, in order to 
protect the rights of all interested 
parties is it necessary that we 
have intermediate court account- 


iugs in all cases? - The committee 
thinks it is not. Furthermore, the 
committee thinks compulsory in- 
termediate court accountings, 
above all, are not necessary in any 
case, and in some cases, they are 
even undesirable. And why? Un- 
necessary in all cases, because the 
ccurt, without the aid of a statute, 
always has the power, on petition 
of any interested party, to com- 
pel an intermediate court account- 
ing and to enforce its orders with 
respect thereto. Undesirable, in 
those cases, where the beneficaries 
are of legal age and competent. 
Why undesirable in those cases? 
Because such beneficiaries can 
without additional expense be 
given all necessary information to 
protect their interests through an 
accounting made directly to them. 

Furthermore, trust institutions 
generally furnish the interested 
parties with periodic statements. 
These statements as a rule itemize 
all current receipts and disburse- 
ments of the funds of the trust, 
hoth principal and income, and in- 
clude a list of the property on 
hand. Do the trust institutions 
render these statements because of 
some statutory requirement? No, 
they do it in recognition of their 
duty to keep the beneficiaries in- 
formed so that the beneficiaries 
may be in a position to protect 
their interests. They do it also 
in recognition of the fact that 
such accountings afford the trus- 
tee some element of protection 


such beneficiaries. Remember, the 
objective dealt with here. is, the 
“protection of. the rights, of all 
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mterested parties,” and the trus- 
tee is an interested party as well 
as the beneficiaries. 

On the other hand, the commit- 
tee recognized that where some of 
the beneficiaries are minors or 
adults under legal disability, or 
are unborn, unascertained or con- 
tingent, court accounting seems 
to be the only possible method of 
obtaining the desired protection 
for all interested parties. But in 
such cases what would be the 
nature of the accountings? In- 
formal (ex parte) proceedings 
cannot protect the rights of these 
parties. To attain that result it 
is necessary to have formal ac- 
countings with all the require- 
ments as to notice and representa- 
tion fully complied with. 

Therefore, when we _ consider 
the protection of the right of all 
interested parties as an objective 
of intermediate court accountings, 
we must immediately rule out any 
compulsory informal (ex parte) 
accountings, as being without jus- 
tification. What leads to this 
conclusion? The fact that the 
value to the trustee, of an informal 
accounting, even with a copy to 
the beneficiaries, is limited to 
whatever protection is afforded 
by laches and estoppel. And even 
this questionable defense against 
future claims is limited to the 
competent beneficiaries. As a 
general rule, the trustee has no 
trouble with competent present 
beneficiaries. The headaches of 
the trustee come from questions 
raised by beneficiaries who were 
minors, unborn or contingent at 
the time of the action in question 


was taken. Furthermore, these 
claims are made only after years 
have gone by and the facts’ are 
obscure. Therefore, the informal 
court accounting gives the trustee 
no protection where it is needed © 
most. 


Informal Accountings Do 
Not Protect 


Furthermore, such accountings 
receive only the qualified approval 
of the court with the matter of 
hearing and settlement left in a 
state of indefinite postponement. 
Not a very satisfactory situation 
for the trustee. 

Remember that these are argu- 
ments against compulsory in- 
formal court accountings. They 
are made to show that informal 
accountings do not protect the 
rights of all interested parties and 
therefore should never be com- 
pulsory. On the other hand, these 
arguments are not intended to 
show that a voluntary informal 
court accounting should never be 
made. It must be recognized that 
it has been the practice for years 
ts file informal court accountings 
and, as a practical matter, it has 
worked out very well in many 
cases. Therefore the ‘committee 
did not favor a statute or rule of 
court which would prohibit volun- 
tary informal court accountings. 
Rather, in voluntary accountings 
it favored leaving to each trustee 
to determine for itself in each 
particular case whether it desires 
the finality of a formal account- 
ing or the limited protection 
offered by the more simple and less 
expensive informal method. 
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In other words, when the 
trustee accounts voluntarily and 
chooses. the informal method, he 
cannot complain if his rights are 
not fully protected. However, if 
he is compelled to account he has 
every right to insist that he be 
fully protected. Therefore the 
committee concluded that the law 
should not command or forbid in- 
formal intermediate court ac- 
countings. 


The Uniform Act 


Now let us take a look at the 
Uniform Act. 

As you know this act makes in- 
termediate court proceedings at 
stated times compulsory. And on 
this point it does not even dis- 
tinguish between a trust under a 
will and a living trust. Therefore 
the state of Nevada before adopt- 
ing the act revised it so that its 
provisions would not apply to liv- 
ing trusts unless expressly so pro- 
vided for in the trust instrument. 
However, in the other three states 
that adopted the act (Indiana, 
Kansas and Washington), the act 
demands that all trustees, either 
under will or private agreement 
(with a few exceptions, such as 
trustees under mortgages, etc.) 
file intermediate accountings with 
the court annually. While the act 
does permit the creator of the 
trust to relieve the trustee from 
making such accountings, this 
right does not entirely remove the 
objections ‘The creator of the 
trust must first be acquainted with 
the act before he can consider 
waiving its requirements. But is 
he always acquainted with it? 


Although the act has been on 
the statute books of Indiana since 
1937, very few laymen ever heard 


of it and not a few lawyers have | 


yet to learn of it. I know this to 
be a fact from personal experi- 
ence through my work with the 
Fletcher Trust Company at In- 
dianapolis. The danger here is 
that irrevocable and unamendable 
living trusts and wills with trusts 
may be executed without any real- 
ization whatever that the trusts 
are subjected to the expense and 
publicity imposed by the act. 
With what result? Undesirable 
publicity of the private affairs of 
the trustor and an unnecessary 
expense to the beneficiaries and 
a burden on the trustee. 
Furthermore, the unpopularity 
of the act in Indiana is borne out 
by the fact that settlors almost 
invariably relieve the trustee .of 


the requirements of the act, when. 
its provisions are called to their. 


attention and explained to them. 
For example, in the eight years 
since the adoption of the act in 
Indiana, the institution with which 
I am connected has not had an 
instance in which either the settlor 
of a living trust or his attorney 
cbjected to the insertion of a pro- 
vision waiving the requirements of 
the act. And in only one case did 
the settlor of a trust under will 
refuse to insert such a provision. 
(The fact that this man was a 
member of the state administra- 
tion at the time the act was 
adopted is purely coincidental.) 
This experience would seem to 
justify a conclusion that trustors 
generally do not want the benefits, 
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if there are any, that the Act gives 
them, at least not at the price it 
exacts from them. 


The Second Objective 


Now we will consider the second 
objective — Preservation of the 
confidential nature of trust rela- 
tionships. Is there any one who 
questions the fundamental prin- 
ciple that trust relationships 
should be kept confidential? Your 
answer probably would be: “Of 
course there is no one who ques- 
tions this principle.” But I say 
there is. It isn’t a person. How- 
ever, it is an artifice created by 
persons who have disregarded an 
important factor in trust relation- 
ships. What is it? It is the Uni- 
form Trustees Accounting Act. 
This act throws the principle of 
confidential trust relationships to 
the hounds. This act in effect says 
there shall be nothing confidential 
about a trust relationship. This 
act requires all trustees to expose 
every detail of their relationship, 
not only to the court, but to the 
scrutiny of the public. This act 
throws the principle of confidenti- 
ality in trust matters in reverse. 
It demands that the trustee get 
special permission to keep the 
affairs of the trust confidential. 
If he doesn’t get this special per- 
mission, then out with it. Let the 
neighbors of Widow Smith know 
how much of an allowance she re- 
ceives to cover her living expenses. 
Let the neighbors of Widow Jones 
know how much that operation 
cost her and how soon she is going 
broke if she doesn’t get a job. As 
Jimmie Durante would put it: 


“'That’s my buddy that said that.” 

However, the committee feels 
there is a distinction between the 
trust under will and the living 
trust in this respect. Why? Be- 
cause the arguments against pub- 
licity in the affairs of a living 
trust are not altogether applicable 
to the trust under will. And why 
not? Are there not many situa- 
tions in a trust under will having 
the element of confidentiality and 
the facts of no concern to the 
court or to the public, just as ina 
living trust? Of course there are. 
But we must remember that the 
trust under will, by its very na- 
ture, becomes a public matter. Its 
terms and the nature and extent 
of its property and of the inter- 
ests of its beneficiaries become a 
matter of public record as soon 
as the will creating the trust is 
probated. Therefore the trust 
under will at its inception receives 
publicity through necessary court 
action, at a public hearing, of 
which public notice is given. On 
the other hand, the living trust is 
a private agreement between the 
parties. It derives its validity 
solely from a meeting of minds, 
and without the necessity of court 
action or publicity of any kind. 
While the publicity of at least a 
limited amount of court procedure 
is necessary in the case of every 
trust under will, even where no 
accountings are required, the 
same cannot be said of the living 
trust. 

Therefore in the interest of pre- 
serving the confidential nature of 
trust relationships, the committee 
is opposed to making living trusts 
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subject to court supervision un- 
less specifically so provided in the 
trust instrument. , 


The Third Objective 


We go on to the third objective 
of intermediate court account- 
ings, namely—Simplicity. Proper 
court accounting should be simple 
in form. But on the other hand 
it must not omit material facts. 
This is of particular importance 
in a formal accounting, for the 
conclusiveness of the decree to be 
entered will depend on the extent 
of the trustee’s disclosure of ma- 
terial facts. 

However, the lack of simplicity 
in accountings adds an unneres. 
sary burden on the beneficiaries as 
well as the trustee. Accountings 
so complicated that they require 
the services of a certified public 
accountant, attorney, or statisti- 
cian to prepare, are not only 
bound to be expensive to both the 
beneficiaries and the trustee, but 
would hardly be understood by the 
average beneficiary. The prepa- 
nation of an accounting is an ac- 
tivity which should take place in- 
side the trust department. Let us 
make it simple enough that we can 
keep its preparation in our office. 
where it belongs. 

Now, how does the Uniform Act 
look in the light of this objective? 
Very weak indeed. It fails seri- 
ously in simplicity because of its 
verv complicated form. It re- 
quires the enumeration of many 
items that are trivial, repetitious, 
and unnecessary. 


But how can simplicity in ac- 
counting be attained? It is sug- 


gested that accountings may be 
simplified, with the consent of all 
persons entitled to receive income 
during the period covered by the 
accounting, by confining the ac- 
counting to principal transac- 
tions. Where the income accounts 
are eliminated, waivers are signed 
by the interested beneficiaries and 
filed with the accounting. This 
method not only greatly reduces 
paper work for the trustee, but is 
sometimes preferred by benetici- 
aries who do not care to have any 
unnecessary publicity given to 
their affairs. 

It seemed to the committee that 
a simple and economical account- 
ing can be had by furnishing a 
statement: (1) of the total trust 
property with which the fiduciary 
is chargeable according to the in- 
ventory or at the time of the last 
previous accounting; (2) of cash 
receipts and disbursements, item- 
ized and separately identified as to 
principal and as to income (unless 
waived by income beneficiaries), 
and (3) the balance of such prin- 
cipal and income remaining at the 
time and how invested. However, 
in some cases the grouping of re- 
ceipts from the same asset by way 
of a summary might be desirable 
from the point of view of the bene- 
ficiaries and to facilitate auditing. 


The Fourth Objective 

Now we come to the fourth ob- 
jective—Economy, in intermedi- 
ate court accountings. This point 
deserves most serious considera- 
tion. It presents several very im- 
portant problems. ‘The benefici- 
aries and the fiduciary have a 
common interest in economical ac- 





tan NHR nant Re a ann anaes ant EAD aAtn ct RRNA sa OS Natt 





THE BANKING LAW JOURNAL 755 


countings. While it is true that 
most of the expense involved comes 
out of the pockets of the bene- 
ficiaries, this fact should in no 
wise lessen the earnest and con- 
stant desire of the fiduciary to 
seek accounting procedure which 
produces the desired results at a 
minimum of expense. This is not 
only his duty but it is also to his 
advantage. For it cannot be de- 
nied that too complicated and too 
frequent accountings are costly 
to the fiduciary, since its allow- 
ances ordinarily are not increased 
by such accountings. 

When we speak of lack of econ- 
omy up bobs the Uniform Trus- 
tees Accounting Act as a tempting 
target at which to take a pot 
shot. How does it stand on econ- 
omy? It is directly opposed to it, 
because: (1) it requires account- 
ings in many cases where no ac- 
countings are necessary ; (2) it re- 
quires too frequent accountings in 
cases where some accountings 
ought to be filed; (3) it demands 
a form of accounting that is rigid 
and over-detailed. All of these re- 
quirements are opposed to econ- 
omy. 

However, there are other items 
of expense connected with inter- 
mediate court accountings that 
give even greater concern. Among 
these is the practice in some states 
that once an intermediate court 
accounting is made, the trust 
thereupon becomes a court trust 
and thereafter subject to an an- 
nual court charge. And this, in 
spite of the fact that there may 
be no other matter to bring be- 
fore the ‘court. The committee 


feels this situation adds unneces- 
sary expense and that a court 
accounting should not serve, by 
the mere act of accounting itself, 
to bring a trust under the general 
and continuous court supervision 
or thereafter make it, in effect, a 
court trust. 

Another matter of even greater 
concern in a great many states to 
both the trust men and the courts 
is what some have called the 
“suardian ad litem racket.” This 
refers to unconscionable allow- 
ances sometimes made to individ- 
uals for services as guardian ad 
litem for scarcely more than for- 
mal appearances. In some ac- 
countings there may be several 
sets of guardians—for present as 
well as for future contingent bene- 
ficiaries—each entitled to an al- 
lowance, which in the aggregate 
becomes extremely burdensome. 

How does my buddy, the Uni- 
form Act, treat this situation? Is 
it entitled to another potshot or a 
bow? Well, I’ll give it a nod, but 
not a bow. Why the nod? Be- 
cause the Uniform Act provides 
that minors, incompetents, and 
unborn or unascertained benefici- 
aries may be represented by the 
court, or by a competent living 
member of the class to which such 
beneficiaries would belong. This 
provision at least makes an at- 
tempt to reduce the necessity for 
guardians ad litem. Therefore 
the nod. Why not a bow? Be- 
cause the act goes on to say—“or 
by a guardian ad litem as the 
court deems best.” This “cracker” 
would seem to place the whole mat- 
ter in the discretion of the court. 
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What did the committee think 
ought to be done about this phase 
of the problem? It is the opinion 
of the committee that the neces- 
sity for guardians ad litem can at 
least be greatly reduced if not 
entirely eliminated. By what 
method might it be possible to 
eliminate them entirely? By statu- 
tory authority: (1) for all bene- 
ficiaries under legal guardianship 
to be represented by the guardians 
of their respective estates ; (2) for 
the clerk of the court to repre- 
sent unborn, unascertained, and 
contingent beneficiaries, and un- 
represented persons under legal 
disability. The first proposition 
should not be difficult of attain- 
ment. The second may be too re- 
volutionary. Perhaps it asks too 
much. If such representation by 
a court officer be impossible of at- 
tainment, then there should be 
authority to have such unrepre- 
sented persons represented by any 
present member of the class to 
which these beneficiaries would 
have belonged had they been born, 
ascertained, or their interest 
vested at the time of the proceed- 
ing. 

This representation by a mem- 
ber of the same class should not be 
difficult to attain. Even the Uni- 
form Act recognizes the principle 
as sound. As our good friend, 
Gilbert Stephenson, pointed out 
some time ago, since there is a 
community of interest among all 
the beneficiaries of the same class, 
it would seem that the present 
beneficiaries, in protecting their 
own interests in connection with 
the intermediate accounting, 


would, for all practical purposes, 
amply protect the interests of any 
presumptive or potential members 
of their class, having a similar 
interest. 


Representation by Independent 
Attorney 


Still another matter of great 
concern to those striving for econ- 
emy in court proceedings is the 
question of the necessity of the 
fiduciary in every court account- 
ing being represented by an inde- 
pendent attorney, i.e., one not on 
a salary. 

In some jurisdictions employ- 
ment of an independent attorney 
in all court accountings is re- 
quired either by statute or rule of 
court. In some other jurisdic- 
tions the trust institutions follow 
the same practice voluntarily as 
being in the interest of mainten- 
ance of harmonious relations be- 
tween them and the bar. 

Are these requirements and 
practices in the interest of eco- 
nomical court accounting? The 
committee ‘believes they are not. 

It is sometimes contended that 
in court accountings the fiduciary 
should not be represented by its 
salaried employees for the reason 
that there would be a divided alle- 
giance between the fiduciary and 
the beneficiaries, but that an in- 
dependent attorney should be em- 
ployed whose allegiance would be 
to the beneficiaries of the trust 
rather than to the fiduciary. 

Of course, this contention is 
based upon a fallacy. Why? For 
the reason that once an independ- 
ent attorney is employed by the 
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fiduciary he ceases to be independ- 
dent, but nather he is the attorney 
for the fiduciary. He represents 
the fiduciary and does not repre- 
sent the beneficiaries to any 
greater extent than the fiduciary 
represents them. He is employed 
to represent the fiduciary and 
stands in no different position in 
the employment than another at- 
torney who is employed regularly 
instead of occasionally. 

Courts have held in a number of 
cases that the fiduciary has a real 
and primary interest in the ad- 
ministration of a trust and that 
attorneys employed by them are 
representing the fiduciary and not 
the beneficiaries. Therefore it is 
clear that no particular protec- 
tion is afforded the beneficiaries 





by requiring employment of an at- 
torney to represent the fiduciary 
in any court accounting. If the 
beneficiaries need legal advice, 
they can and do seek it, and if 
they are not satisfied with the ac- 
counting, they ordinarily appear 
by counsel and file objections. If 
an accounting is thus called in 
question it becomes, even more so, 
a personal matter -between the 
beneficiaries and the fiduciary. 
Why? Because the acts of the 


fiduciary for which he may be per- 


sonally liable are called inte ques- 
tion. Certainly the fiduciary un- 
der such circumstances should 
have the right to choose whether 
it wants to risk defense of its acts 
to an officer of the institution who 
may or may not be an attorney, or 
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whether it wants outside counsel. 

On the other hand, if an ac- 
counting is acceptable to the bene- 
ficiaries and they are willing that 
it be settled and allowed, there 
seems to be no reason why this 
should not be done in court by the 
fiduciary appearing for itself. 
This practice would give the fi- 
duciary a clearance without put- 
ting the cost thereof upon the 
beneficiaries. On the other hand, 
the rights of the beneficiaries are 
not prejudiced in any way for 
they would have an opportunity, 
ac now, to retain counsel and pre- 
sent objections. 

Furthermore, the duty to file 
intermediate court accountings 
imposed by statute obligates the 
fiduciary. Surely the law would 
not impose an obligation which 
cannot be legally performed by 
one on whom it is imposed. 

What then: did the committee 
conclude in this regard? It con- 
cluded that attorney’s allowances 
for services rendered during an 
accounting should be for actual 
legal services rendered in such 
accounting, rather than a percent- 
age of the value of the trust fund. 
It. suggested further that this 
situation would be helped tre- 
mendously if, as is done in some 
states, the notice to beneficiaries 
of settlement of an accounting 
would set forth the exact amount 
ef attorney’s allowances to be re- 
quested, and the attorney would 
be required to file an affidavit with 
the court to support his charge 
for services rendered. 

However, the committee did not 
go so far as to suggest that no 
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independent attorney be required 
in any and all court accountings. 
Rather, it suggests that where 
statutes or rules of court proyide 
for representation by the inde- 
pendent attorney, it be limited to 
formal accountings and with a 
special allowance for the services 
rendered in connection with each 
accounting. If this can be accom- 
plished it will at least be a start 
in the right direction. A start 
toward what I think should be our 
ultimate goal, i.e., that there be 
ne requirement, either by statute 
or rule of court to employ outside 
ccunsel in any court accounting. 
Fifth Objective 

This brings us to the fifth and 
last objective,—Conclusiveness of 
the accounting as to all matters 
and parties properly before the 
court. This phase of the study 
raised a very pertinent question, 
in the minds of the committee. 
Why any compulsory intermediate 
court accounting either by statute 
or rule of court, unless it is con- 
clusive as to all parties and as 
to all matters fully and accurately 
described and presented in the ac- 
counting? 

It appeared to the committee 
that when a trustee complies with 
a requirement to render an inter- 
mediate accounting to the court 
and fully sets forth its actions 
during the accounting period, and 
after proper notice is given and 
a hearing held, the trustee should 
be permitted to rely upon the de- 
cree as absolutely final and bind- 
ing upon all parties properly be- 
fore the court, whether’ they’ be 
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adult and competent or other- 
wise. Furthermore, any right to 
appeal from the decree should be 
limited to a definite reasonable 
time with respect to every party 
in interest whether he be born or 
unborn, competent or incom- 
petent, present or absent at the 
hearing, if he shall have been noti- 
fied by due process. 

However, the committee did not 
favor a statute or rule of court 
which would prohibit voluntary in- 
formal accountings by a trustee. 
Rather, in voluntary accountings 
it favored leaving to each trustee 
to determine for itself in each 
particular case whether it desires 
the finality of a formal accounting 
or the limited protection offered 
by the more simple and less expen- 
sive informal method. 

How much protection does the 
trustee get from court approval 
of a formal accounting under the 
Uniform Act? I am happy that 
finally I can give my buddy a bow. 
Why? Because under the Uni- 
form Act, the effect of court ap- 
proval of a formal accounting, is 
to relieve the trustee and its sure- 
ties from liability to all benefici- 
aries then known or in being, or 
who thereafter become known or 
in being, for all the trustee’s acts 
and omissions which are fully and 
accurately described in the ac- 
counting, including the then in- 
vestment of the trust funds. Just 
what we are looking for, and just 
what the committee felt the trus- 
tee is entitled to when it elects to 
file a formal accounting. Which 
goes to show that there is some 
good in everybody and every- 
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thing. Even the Uniform Act 
finally dropped an egg to my lik- 
ing. 

You may well ask, did the com- 
mittee give any consideration to 
accounting objectives concerning 
guardians, executors, and admin- 
istrators? It did consider all of 
these, but felt they were of minor 
importance in comparison to ac- 
countings by trustees. As _ to 
guardianships, the committee felt 
that different considerations ap- 
plied than to trusts and therefore 
separate accounting statutes or 
rules of court ought to be adopted. 
It understands this is now the case 
in most states. However, it did 
appear to the committee that the 
frequency of the accountings in 
guardianships should be left to the 
discretion of the court making the 
appointment. The court is in a 
position to take into consideration 
in each particular case: (1) the 
size of the estate; (2) the nature 
of the assets; (3) the activities in 
the account, and (4) the extent 
of the duties of the guardian. The 
importance of these factors will 
vary in each case. This seemed 
a more desirable method than hav- 
ing any inflexible rule governing 
the frequency of accountings. 


Veterans Guardianship 


Furthermore, the committee 
thought it appropriate to simply 
call attention to the requirement 
under the Uniform Veterans’ 
Guardianship Act that court ac- 
countings be filed annually. Why 
this reminder? Because it is an- 
ticipated that there will be a large 
increase in war veterans’ guard- 
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ianships and if there is anything 
we can do to make the administra- 
tion of these accounts more eco- 
nomical, it certainly is our plain 
duty to do it. As you know from 
past experience, the estates of 
such wards are generally small, 
consisting for the most part of 
monthly compensation payments 
from the government. The cost 
of annual court accountings in 
such cases seemed to the commit- 
tee to be disproportionate. 

The ordinary executorship or 
administratorship did not give the 
committee much concern. In most 
cases the estate is settled and dis- 
tributed within a year or two. 
Therefore the matter of intermedi- 
ate accountings does not present 
very important problems in: es- 
tates. 

Now in conclusion I want first 
to repeat the five objectives of in- 
termediate court accounting which 
the committee thinks should be 
striven for, and then briefly to 
summarize the suggestions of the 
committee as to how these objec- 
tives may be attained. What are 
the five objectives again? Here 
they are: 

1. Protection of the rights of 
all interested parties. 

2. Preservation of the confi- 
dential nature of trust relation- 
ships. 

3. Simplicity. 

4. Economy. 

5. Conclusiveness of account- 
ing as to all matters and parties 
properly before the court. 

The Uniform Trustee Act does 
not attain these objectives. How 
does the committee propose to at- 
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tain them? It is their judgment 
that— 


1. Statutes should be enacted 
setting up definite procedure to 
be followed by fiduciaries to se- 
cure a final and conclusive decree. 


2. Informal intermediate court 
accountings should always be op- 
tional with the fiduciary and never 
compulsory. 


3. Formal intermediate court 
accountings should be compulsory 
only when they are ordered by the 
court, of its own motion or upon 
the petition of the beneficiaries, 
or when the trust instrument so 
provides. 

4. Any settlor or beneficiary 
should have the right at any time 
as’ he does now, to petition the 
court to direct the fiduciary to file 
a formal accounting. 


5. The court should have the 
power by denying the petition, to 
prevent too frequent or unneces- 
sary accountings. 

6. The fiduciary should have 
the right at any time to file an 
intermediate accounting either 
formally or informally and to 
petition for a hearing thereon. 


7. Any requirement for repre- 
sentation of beneficiaries by guard- 
ians ad litem and the allowances 
for such representation should be 
held to the very minimum consist- 
tent with full protection of the 
rights of all interested parties. 


8. Any requirement for repre- 
sentation of the fiduciary by an 
independent attorney should be 
limited to formal court account- 
ings with a special allowance for 
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the services rendered in connection 
with each accounting. 


9. Whenever the fiduciary 
either elects to file a formal ac- 
counting or is directed by the 
court to do so, and complies with 
the requirements of procedure as 
to notice and representation, the 
judgment so rendered should be 
final, conclusive and binding upon 
al} the interested parties. These 
parties include incompetent, un- 
born, and unascertained benefici- 
aries. And the said judgment 
should be final as to all the trus- 
tee’s acts and omissions which are 
fully and accurately described in 
the accounting including the then 
investment of the trust funds. 
This judgment should be subject 
only to tle right of appeal by any 
party in interest within a fixed 
reasonable time (30 to 90 days). 


10. A court accounting under 
the statute should not serve, by 
the mere act of accounting itself, 
to bring a trust under the general 
and continuous court supervision 
or thereafter make it, in effect, a 
court trust. 


11. The contents of such ac- 
countings, if specified in the stat- 
ute, should not be complex and 
difficult to supply. A statement 
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of the total trust property with 
which the fiduciary is chargeable 
according to the inventory or at 
the time of the last previous ac- 
counting, an itemized statement of 
cash receipts and disbursements 
separately identified as to prin- 
cipal, and as to income (unless 
waived by income beneficiaries), 
and a schedule of the property on 
hand at the close of the account- 
ing period, should be sufficient. 

12. Formal accountings should 
be subject to reopening only for 
such fraud upon the court as pre- 
vented a real trial of the issue in- 
volved and then only within a 
limited time, say 60 days after 
the discovery of the existence of 
such fraud, or for any accounting 
or mathematical mistake, upon 
petition of either the fiduciary, 
donor or a beneficiary, but also 
within a limited time, say within 
one year after the approval of the 
accounting. 

Now, if you agree with these 
cbjectives go forth into your own 
states and seek their attainment by 
having each state draft its own 
intermediate court accounting 
statute or amend its own account- 
ing practices in harmony with 
these objectives. And may the 
Uniform Act rest in peace. 
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Trust Company Acting Improperly As Executor and 
Guardian of Joint Owners of Savings Account 


Where one opens a savings account in his own name and 
thereafter causes it to be changed to his name “Or” that of his 
wife, the change creates an estate by the entirety with right of 
survivorship. A change of said account by the husband subse- 
quent to commitment of his wife to an insane hospital, simply 
by leaving her name stricken from the records and ‘deposit 
books does not alter the estate by entirety. Upon the death 
of the husband testate where by his will he creates a life estate 
for his wife, naming a trust company wherein the savings 
deposit was made, as executor, and the trust company is also 
guardian of the wife, it is held that such acts on the part of the 
trust company are improper and inconsistent. The deposit 
is not part of the assets of decedent husband’s estate. The 
trust company is properly chargeable with the deposit funds 
as part of the wife’s estate. The estate of entirety can only 
"be destroyed or terminated by the joint action of both parties 
named in deposit account and not by the act of the husband 
alone. This was decided in the case of. In re Gallagher’s 
Estate, Supreme Court of Pennsylvania, 43 Atl. Rep. (2d) 
132. 


The court, in its opinion, stated in part: 


When the husband changed his savings account to his name “or” 
that of his wife, an estate by the entirety was created. Wilbur Trust 
Co. v. Knadler, 322 Pa. 17, 185 A. 319; Madden v. Gosztonyi S. & T. 
Co., 331 Pa. 476, 200 A. 624, 117 A. L. R. 904; In re Berkowitz’s 
Estate (No. 1), 344 Pa. 481, 26 A. (2d) 296. It is immaterial that 
the funds formerly belonged to the husband and the wife made no 
deposits or withdrawals. Bostrom v. National Bk. of McKeesport, 
NOTE—For similar decisions see B. L.J. Digest (Fifth Edition) § § 484-624. 
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330 Pa. 65, 198 A. 644; Geist v. Robinson, 332 Pa. 44, 1 A. 2d 153; 
In re Berkowitz’s Estate (No. 1), supra. 

An estate by the entirety is a form of co-ownership in real and 
personal property held by a husband and wife with right of survivor- 
ship. Its essential characteristic is that each spouse is seized per 
tout et non per my, i.e., of the whole or the entirety and not of a 
share, moiety, or divisible part. Gasner v. Pierce, 286 Pa. 529, 134 
A. 494; Porobenski v. American Alliance Ins. Co., 317 Pa. 410, 176 
A. 205; Madden v. Gosztonyi S. & T. Co., supra; C. I. T. Corporation 
v. Flint, 333 Pa. 350, 5 A. 2d 126, 121 A. L. R. 1022. 

It is well-established that an estate by the entirety may only be 
destroyed or terminated by the joint acts of husband and wife, and 
not by the act of one of them. Thees v. Prudential Ins. Co., 325 
Pa. 465, 190 A. 895; Madden v. Gosztonyi S. & T. Co., supra; 
Milano v. Fayette T. & T. Co., 96 Pa. Super. 310. 

When the husband created the estate by the entirety he was with- 
out power to destroy and terminate it by merely causing his wife’s 
name to be stricken from the account. There is not the slightest 
evidence of the knowledge or consent of the wife concerning the hus- 
band’s act; she was insane at that time and was therefore without 
capacity to consent, either expressly or impliedly. See: Thees v. 
Prudential Ins. Co., supra; Madden v. Gosztonyi S. & T. Co., supra. 

According to a stipulation in the record, when the wife’s name 
was stricken from the account on October 1, 1942, there was a balance 
of $21,784.31. From that date until the husband’s death May 13, 
1943, he made deposits and withdrawals from the account. At the 
death a balance of $21,234.31 remained in the account, which was 
therefore $550 less than at the date of the striking out of the wife’s 
name therefrom. It is conceded that such withdrawals were for the 
use of both, and particularly for the expenses connected with the wife’s 
hospitalization. Chief Justice Kephart, in Madden v. Gosztonyi S. 
& T. Co., supra, said (331 Pa. at page 489, 200 A. at page 630, 117 
A. L. R. 904): 

“The authorities . . . would seem to show that either spouse 
presumptively has the power to act for both, so long as the marriage 
subsists, in matters of entireties, without any specfic authorization, 
provided the fruits or proceeds of such action inures to the benefit 
of both and the estate is not terminated. But neither may by such 
action destroy the true purpose of the estate by attempting to con- 
vert it or a part of it, in bad faith, into one in severalty. 

“As stated, where the estate stands in the name of husband and 
wife there is no implication of agency to conclude the estate. Thus 

‘where a husband and wife hold a mortgage, the husband has no 
authority to take a deed to himself and in that way destroy the wife’s 
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interest in the mortgage. Sparrow v. Mowers, supra [315 Pa. 460, 
173 A. 273]. Nor is there a presumption of agency in the wife to 
convey real estate held by entireties without the husband’s joinder. 
Thees v. Prudential Ins. Co., 325 Pa. 465, 190 A. 895. See Schroeder 
v. Gulf Refining Co. (No. 1), 300 Pa. 397, 150 A. 663, where a 
release was given by the husband to the wrongdoer without the joinder 
of the wife. 

“Where a deposit is made payable to either spouse, agency or 
authority exists by implication, and the husband or the wife may, 
from that authority, withdraw the entire account, but the money thus 
withdrawn is impressed with the entirety provision that it is the prop- 
erty of both, and any one dealing with such specific property as 
severalty, knowing it belongs to both, must submit to the consequences. 
However, the bank, acting in good faith, is protected when funds 
are withdrawn by either. Berhalter v. Berhalter, supra [815 Pa. 225, 
173 A. 172].” 

As the decedent created the estate by the entirety, and thereafter 
ineffectively attempted to terminate it, the incident of survivorship re- 
mained. Upon the husband’s death the estate passed to the wife as 
survivor. ‘The learned judge in the court below, in a well considered 
opinion, correctly awarded this fund to the guardian of the insane 
widow. 

As the trust company is before us in a fiduciary capacity we must 
note that its required acts as guardian and aiso as executor involve 
conflicting interests that should not be assumed by the same fiduciary. 
The conduct of the trust company in striking the wife’s name from 
the account was unjustifiable; it was its duty as guardian to correct 
that wrong; the wrong was done at the request of the husband, whose 
conduct the trust company as executor was called on to defend. We 
must condemn the assumption of such inconsistent positions. As the 
facts are undisputed and the question one of law, and because the 
audit discloses that while the husband’s estate is insolvent, due to 
administration expenses not having been met in full, there are no 
unpaid creditors, and therefore no harm has resulted. 

The decree of the court below is affirmed at the cost of appellant. 


Collecting Bank.Held Liable for Failure to Notify 
Forwarding Bank Promptly of Status of Drafts 
Where a forwarding bank receives paper as the equivalent 


of cash, gives final credit to the depositor for it, and permits 
him to draw against it, the paper becomes the property of that 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 297. 
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bank; but where it is agreed that the deposit is for collection 
only, although the depositor indorses without express restric- 
tion, the bank is a mere agent and not the beneficial owner of 
the paper. 

The duty of a collecting bank is to be determined accord- 
ing to the law and established customs of the place of -collec- 
tion. In the absence of any general custom, the law requires 
the exercise of reasonable skill, diligence and care consonant 
with the nature of the undertaking and the instructions given. 
The failure of a collecting bank promptly to inform the for- 
warding bank of the status of collection items can be found 
to be a breach of duty on the part of the collecting bank. This 
was decided in the case of Growers’ Marketing Service, Inc., 
v. Webster & Atlas National Bank of Boston, Supreme Judi- 
cial Court of Massachusetts, 62 N. E. Rep. (2d) 225.. 

This action, with counts in contract and in tort, rests upon 
the alleged failure of the defendant bank to perform its duty 
to the plaintiff in the matter of collecting four drafts or bills 


of exchange (G. L. [Ter. Ed] c. 107, sec. _— whereby the 
plaintiff claims that it suffered loss. 


Each draft was for the purchase price of a carload of fruit 
consigned by the paintiff in Florida to E. C. Fitz & Co. in 
Boston. All four drafts were in the same form, drawn by the 
plaintiff upon EK. C. Fitz & Co., payable on demand to First 
State Bank, (herein called the forwarding bank) Florida, 
through the defendant bank. The bills of lading were not 
attached. The drafts bore different dates from November 16, 
1940, to December 11, 1940, and aggregated in amount $2,- 
284.42, They were all indorsed by forwarding bank. “Pay 
to the order of any Bank, Banker or Trust Co.” and were 
forwarded by the forwarding bank to the defendant bank with 
instruction slips identical in form addressed to said bank, 
each slip stating that the item was enclosed “For Collection 
and Remittance.” Opposite the word “Protest” was the word 
“No.” There was evidence that the defendant bank, received 
the drafts at different dates from November 22 to December 
16, and immediately acknowledged the receipt of each item. 
None of the drafts was ever collected. -On January. 15, 1941, 
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E. C. Fitz & Co. made an assignment for the benefit of credi- 
tors. The cashiers of both banks could find no record of any ° 
communication from the defendant to the forwarding bank 
until January 31, when the defendant bank sent that bank 
a letter returning the drafts and advising of the assignment. 

As the issue of whether the plaintiff was a proper party 
to bring the instant action, the court concluded that the evi- 
dence presented at the trial was sufficient to warrant the jury 
in finding that the forwarding bank was merely an agent 
authorized to collect the drafts and that title to the drafts did 
not pass to the forwarding bank. Under the Massachusetts 
rule where the forwarding bank merely acted as agent for 
collection of drafts the defendant bank as collecting bank be- 
came an agent of the plaintiff responsible to it and was not 
an agent of the forwarding bank. 

There was evidence for the jury that the defendant bank 
failed in the full performance of its duty to the plaintiff in 
the matter of collecting the drafts. The defendant’s cashier 
testified that the defendant bank had the drafts in its posses- 
sion from the time they were received until January 31, 1941, 
that all of them were received to collect and remit, and that 
it was the practice of the defendant bank upon receipt of 
~ such a draft to present it to E. C. Fitz & Co. for payment. 

Evidence also showed that defendant bank sent E. C. Fitz 
& Co. written notification or demand as to each draft on a form 
in common use by the defendant bank, immediately upon 
the receipt of the drafts. It was also shown that though there 
were both written and oral communications sent to E. C. Fitz 
& Co., the forwarding bank was not notified of the non-pay- 
ment of said drafts until January 31, 1941. 

On the dates when the defendant bank received the drafts 
EK. C. Fitz & Co. had on deposit with the said bank sums 
varying from $11,757.58 on the day the first draft was recéived 
to $4,938.21 on the day the last draft was received, but that the 
company owed the defendant bank sums in excess of the de- 
posits or loans which were badly secured and on which: the 
defendant. would. have suffered a substantial loss if. it.:had 
not been for the death of a member of the firm, on whose life 
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it held a policy of insurance for $15,000. The plaintiff first 
learned of the assignment for the benefit of .its creditors made 
by E. C. Fitz on January 15th, at which time the drafts were 
still in the possession of the defendant bank, by a’ telegram 
from E. C. Fitz & Co., dated January 16th. 

It was held upon all the evidence the ‘jury was warranted 
in its finding that the defendant failed in the performance of 
its duty. The jury could find that although it was the practice 
of the defendant bank to present such drafts to E. C. Fitz & 
Co. for payment, the defendant bank did not do so with the 
drafts in question. The jury could find that defendant bank 
neglected to notify the forwarding bank of the situation until 
more than two weeks after E. C. Fitz & Co. had actually failed, 
although the defendant knew before that time that E. C. Fitz 
& Co. were in trouble. The jury could find that during all 
this time the defendant bank had a private interest in not 
having the drafts paid, since any reduction in the liquid assets 
of the E. C. Fitz & Co. might adversely affect the defendant 
bank’s inadequately secured claim against them. There was 
no evidence of any custom in Boston banking circles excusing 
the defendant bank from doing more than it did do. 

It was further held that although there was no rule at law 
requiring the defendant bank to make a formal presentment 
of the drafts on which protest was not required, nevertheless 
the failure of the defendant to deal with the drafts in question 
as it usually dealt with similar drafts was of some significance 
to the jury when taken in connection with the other evidence 
in the case. The failure of the defendant bank promptly to 
inform the forwarding bank of the status of drafts with refer- 
ence to their collection was a breach of defendant’s bank duty. 

The court, in its opinion, stated: 


If the First State Bank was an agent to collect, it had authority 
to forward the drafts to the defendant to make the collection in Bos- 
ton, and under the rule long recognizéd in this Commonwealth and 
known generally as the “Massachusetts rule” the defendant as collect- 
ing bank became an agent of the plaintiff responsible to it and was 
not an agent of the First State Bank. Fabens v. Mercantile Bank, 
23 Pick. 830, 34 Am. Dec. .” ; President, etc., of Dorchester & Milton 
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Bank v. President, etc., of New England Bank, 1 Cush. 177; Lord: v. 
Hingham National Bank, 186 Mass. 161, 163, 164, 71 N. E. 312; 
Central Trust Co. v. Hanover Trust Co., 242 Mass. 265, 267, 136 
N. E. 336; American Barrel Co. v. Commissioner of Banks, 290 Mass. 
174, 180, 195 N. E. 335. We understand that this rule prevails in 
Florida where the original agency was created. Fla. St. 1941, 
§ 674.74 F. S. A.; Edwards v. Lewis, 98 Fla. 956, 124 So. 746; 
Federal Reserve Bank v. Malloy, 264 U. S. 160, 44 S. Ct. 296, 68 
L. Ed. 617, 31 A. L. R. 1261. 

There was evidence for the jury that the defendant failed in the 
full performance of its duty to the plaintiff in the matter of ssiaieaitates 
the drafts. 

It is commonly said that the duty of a collecting bank is to be 
determined according to the law and established customs of the place 
of collection. See Morse on Banks and Banking (6th Ed.) § 220; 
Warren Bank v. Suffolk Bank, 10 Cush. 582. There was no evidence 
of any general custom in Boston, but undoubtedly the law itself re- 
quires the exercise of reasonable skill, diligence, and care consonant 
with the nature of the undertaking and the instructions given. Fabens 
v. Mercantile Bank, 23 Pick. 330, 34 Am. Dec. 59; Mechanic’s Bank 
v. Merchants’ Bank, 6 Metc. 13; Whitney v. Merchants’ Union Ex- 
press Co., 104 Mass. 152, 154, 6 Am. Rep. 207. 

The defendant’s cashier testified that the defendant had the drafts 
in its possession from the time they were received until January 31, 
1941—a period ranging from about a month and a half in the case 
of the latest draft to well over two months in the case of the earliest 
draft; that all were received to collect and remit; and that “it was 
the practice . . . [of the defendant] upon receipt of such a draft 
to present it to E. C. Fitz & Co. for payment” in answer to interro- 
gatories the same witness stated that “the defendant did not present 
said drafts for collection.” He also answered that the defendant sent 
E. C. Fitz & Co. “written notification or demand as to each draft” 
on a form in common use by the defendant, copies of which were not 
kept; that “as far as he knew such notices were sent to E. C. Fitz & 
Co. immediately upon receipt of said drafts”; that his information 
was that there were also oral communications at intervals, but after 
inquiry and examining the bank’s records he could not specify their 
dates. He further testified that until January 31 he never notified 
the First State Bank or the plaintiff that E. C. Fitz & Co. had not 
paid the drafts; that those were “straight demand drafts” and “not 
the type of draft that is presented for acceptance”; that “an employee 
of the bank sent a messenger down with a notice to E. C. Fitz & Co. 
on the day the drafts were received”; and that before January 15 

(the date of the assignment) the witness knew “there was some trouble 
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with E. C. Fitz & Co. but did not know they intended to fail.” An 
employee of the defendant testified that notices were sent to E. C. Fitz 
& Co. when the drafts were received and that every few days he 
would call the company on the telephone “until finally the office did 
not answer.” ‘There was evidence that on the dates when the defendant 
received the drafts E. C. Fitz & Co. had on deposit with the defendant 
sums varying from $11,757.53 on the day the first draft was received 
to $4,938.21 on the day the last draft was received, but that the com- 
pany owed the defendant sums in excess of the deposits on loans which 
were badly secured and on which the defendant would have suffered 
a substantial loss if it had not been for the death of David S. Fitz, 
on whose life it held a policy of insurance for $15,000. There was 
some evidence that on two or three occasions while the drafts were in 
the defendant’s possession the plaintiff learned upon inquiry at the 
First State Bank that that bank had not received payment, and that 
the plaintiff had asked that bank to send a tracer. It could have been 
found, however, that these occasions were at or about the time of the 
assignment or afterwards. The plaintiff learned of the assignment by 
a telegram from E. C. Fitz & Co. dated January 16. The First State 
Bank had no record of any advice as to any reason why the defendant 
held the drafts as long as it did. 

Bearing in mind that the jury could reject evidence and inferences 
favorable to the defendant and could adopt those favorable to the 
plaintiff, we cannot say that a finding that the defendant failed in 
the performance of its duty was unwarranted. The jury could find 
that although it was the practice of the defendant to present such 
drafts to E. C. Fitz & Co. for payment, the defendant did not do that 
with the drafts in question. The jury may have been skeptical as to 
the notices to E. C. Fitz & Co. and the telephone conversations of 
which the defendant had no record. Or they may have believed that 
a time came when E. C. Fitz & Co. would not even answer telephone 
calls. Yet they could find that defendant neglected to notify the for- 
warding bank of the situation until more than two weeks after the 
drawees had actually failed, although the defendant knew before that 
time that the drawees were in trouble. The jury could find that during 
all this time the defendant had a private interest in not having the 
drafts paid, since any reduction in the liquid assets of the drawees 
might adversely affect the defendant’s inadequately secured claim 
against them. And there was no evidence of any custom in Boston 
banking circles excusing the defendant from doing more than it did do. 

We do not mean to say that any rule of law required the défendant 
to make a formal presentment of paper on which protest was not 
required. (See G. L. Ter. Ed.) c. 107 § 184. We say only that in 
our opinion failure of the defendant to deal with the drafts in question 
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as it usually dealt with similar drafts might be thought by the jury 
to be of:'some significance in connection with the other evidence,in this 
case. But it seems that as.a general rule failure of the collecting bank 
promptly to inform the forwarding bank of the status of collection 
items can be found to be a breach of duty on the part of the former.’ 

It cannot be said that there was no evidence for the jury that the 
defendant’s neglect resulted in the loss to the plaintiff of the amounts 
of the drafts. They could find tht E. C. Fitz & Co. continued to do 
business for weeks after the drafts arrived, and that they could have 
paid the drafts by checks upon the defendant. During the period 
in question the defendant allowed the account of E. C. Fitz & Co. 
to be drawn down without insisting upon payment of its loan. ‘There 
was evidence, introduced without objection, of statements taken from 
the books of E. C. Fitz & Co. showing assets as of November 30, 1940, 
of $92,330.58, much of which was unencumbered and attachable. An- 
other statement as of the date of the assignment showed assets of 
$38,200. In view of evidence of the small amount actually realized by 
the assignee it is difficult to believe that many of these assets were 
of anything like the values assigned to them, but the weight of the 
evidence. was for the jury. At least the bank deposits were valuable 
and available, as were a number of other items of assets. Consistently 
with what has been held in other cases, we cannot hold unwarranted 
a finding that if these drafts had been treated as the previous similar 
drafts had been, and if any refusal to pay had been followed by 
prompt and complete information to the plaintiff through the forward- 
ing bank, the drafts would have been collected. Lord v. Hingham 
National Bank 186 Mass. 161, 164, 165, 71 N. E. 312; National Non- 
Theatrical Motion Picture Bureau, Inc. v. Old Colony Trust Co., — 
270 Mass. 34, 169 N. E. 508, 67 A. L. R. 1509, and cases cited. 

2. The defendant’s exception based upon its objection to a cross- 
interrogatory filed by the plaintiff for the purpose of taking the de- 


1 Bank of Mobile v. Huggins, 3 Ala. 206, 212; Perry State Bank v. Myers, 159 Ark. 
258, 256, 257, 251 S.W. 685; Continental National Bank v. Discount & Deposit State 
Bank, 199 Ind. 290, 309, 310, 157 N.E. 433; Sprague v. Farmers’ National Bank, 63 Kan. 
12, 64 P. 967; Feeders’ Supply Co. v. First National Bank, 103 Kan. 654, 176 P. 129 
(syllabus by the court); Olds Motor Works v. First State Savings Bank, 258 Mich. 269, 
241 N.W: 813; Bank of Shaw v. Ransom, 112 Miss. 440, 451, 73 So. 280; Dern v.. Kellogg, 
54 Neb. 460; 74 N. W. 844; Bown Brothers, Inc., v. Merchants’ Bank, 243.N. Y. 366, 
153 NE. 493; Fahy vy. Irving Trust Co., 247 App. Div. 767, 286 N.Y.S. 578; Kershaw 
v. Ladd; 34 Or.-375, 383, 56 P. 402, 44 L.R.A. 236; Wingate v. Mechanics’ Bank; ‘10° Pa. 
104, 109, 110; Sahlien v. Bank, 90 Tenn. 221, 233, 16 S.W. 373; Mound City -Paint & 
Color Co. v. Commercial National Bank, 4 Utah 353, 9 P. 709; Merchants’. & Manu- 
facturers’ Bank v. Stafford National Bank, Fed. Cas. No. 9,438; Bank of Bay Biscayne 
v. Monongahela’ National Bank, C. C.,.126 F. 486; Ungerleider v. Citizens Commercial & 
Savings Bank, 6 Cir., 104 F. 2d 718; Michie on Banks and Bauking; ec. 10, * 1}, 22, 59, 
60, 62, 63. 72:; See Colt v..Noble, & Mass. ‘167. 
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position of one Stockwell must be overruled, since the record fails 
to show what answer, if any, was made to the question. Cecconi v. 
Rodden, 147 Mass. 164, 169, 16 N. E. 749. 


3. There was no error in the failure to give in terms the defendant’s 
third request for ruling in view of the instruction given that the plain- 
tiff “was at perfect liberty to sue” even if the drafts were in Boston, 
and in view of the granting of the defendant’s fourth request. 


4. There was no error in denying the defendant’s fourteenth re- 
quest. The judge cannot be required to instruct the jury that they 
must not find every conceivable fact of which there is no evidence, 
which no one contends existed, and which there is no reason to suppose 
the jury will find. It was apparent that no directions were given by 
the forwarding bank to the defendant other than those contained in 
the forwarding slips, and there was no issue in the case as to any 
additional directions. See Perella v. Boston Elevated Railway Co., 
306 Mass. 547, 550, 551, 28 N. E. 2d 993; Smith v. Miles, 296 Mass. 
126, 192, 5 N. E. 2d 12. 


5. The denial of the defendant’s motion for new trial based on the 
grounds that the verdicts were against the evidence and the weight of 
the evidence and that the damages were excessive gave the defendant 
no sound exception. Bartley v. Phillips, 317 Mass. 35, 41-44, 57 N. E. 
2d 26. ; 

Exceptions overruled. 


Bank Held Liable for Negligence in Loaning Money to 
Executor of Estate Where Estate Deposit 
Made Loan Unnecessary 


Where a bank loans money to an executor on a note exe- 
cuted by him in his fiduciary capacity and pays to the executor, 
personally, the proceeds of the draft it issues for said: note 
and the executor pledges passbook of estate, showing a deposit 
in excess of money loaned to executor, as collateral security 
for the note, without any inquiry being made by the bank as 
to the necessity of the estate to borrow said money or the‘ pur- 
pose of the payment to the executor personally, it is held that 
the bank had no right to make a diversion of funds on deposit 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 778. 
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for payment of note, when the note was not paid by the 
executor. The bank’s action in making such a loan constitutes ~ 
negligence and renders it liable for the diversion of estate 
funds. This was decided in the case of Ward v. Newburg 
Savings Bank, Supreme Court, 56 N. Y. Supp. (2d) 272. 

Decedent testate at the time of his death had on deposit 
in the defendant bank the sum of $5,326.93. Subsequent to 
his appointment as executor of decedent's estate, the executor 
‘applied to defendant’s bank for a loan of $3,800. The loan 
was granted and the executor executed a demand note for 
$8,800, and in the same instrument made collateral agreement 
pledging the decedent’s passbook as security for the payment 
of the note. The note was signed, “Earl W. Mackey, Exr.” 
There was nothing in the note to indicate of what or of whose 
estate said Mackey was executor. Defendant bank issued its 
draft to the executor individually and not as executor. Subse- 
quently executor deposited draft in his personal account in 
another bank and thereafter, allegedly appropriated the pro- 
ceeds to his own use. The money was neither borrowed or 
used for estate purposes. : 

Subsequent thereto, the note not having been paid, the 
bank charged decedent’s account with the amount loaned plus 
interest. 

The administratrix appointed by the court upon the execu- 
tor’s removal brought this action against the defendant bank 
on the theory that the executor had no power to bind the 
estate by the notes and that in making its draft payable to 
him personally the defendant was put on notice of a possible 
diversion of estate funds and was charged with the duty of 
making inquiry as to the necessity for the loan and as to 
the reason why the executor desired the draft payable to him- 
self personally and that for its failure to act accordingly the 
defendant breached its duty and that it was also guilty of 
negligence so as to render it liable in damages to the estate. 

It was held that the note was not founded upon obligation 
of the decedent and was not made for the benefit of the estate. 
The estate had no necessity to borrow any money and the de- 
fendant bank was chargeable with that knowledge. The note 
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was a personal obligation of the executor and no rights could 
accrue to the defendant bank against the estate on the note. 
The defendant bank had no right to appropriate to its own 
use funds belonging to the estate in satisfaction of its claim 
against the executor individually. 

It was further held that the defendant bank was negligent 
in paying the proceeds of the note to the executor individually 
without inquiring as to the estate’s necessity for borrowing, 
or of the purpose of the payment to the executor personally, ° 
particularly where the sum on deposit in decedent’s estate’s 
account made borrowing unnecessary. The defendant bank 
was held liable to the administratrix for the sum it charged 
against decedent’s estate with interest and costs. 

The court, in its opinion, stated: 


Noah D. Palmitier, a resident of Ulster County, died on February 
19, 1932, leaving an estate of approximately $17,000. He left a 
will’ which was probated on May 9, 1932, in which he named Earl 
Wilson Mackey as executor and trustee. Mackey qualified as execu- 
tor but so far as the record discloses he never qualified as trustee. 
At the time of his death decedent had on deposit in the respondent 
bank the sum of $5,326.93 for which he held a savings bank passbook. 

On May 17, 1932, Mackey filed with the bank proof of his ap- 
pointment and qualification as executor and a waiver of the State 
Tax Department consenting to the transfer or withdrawal of the 
funds on deposit to the credit of decedent. 

On July 19, 1932, Mackey made and delivered to the bank a de- 
mand note for $3,800 and in the same instrument made a collateral 
agreement pledging the decedent’s passbook as security for'the pay- 
ment of the note. The note was signed “Earl W. Mackey, Exr.” In 
exchange for the note the bank delivered to Mackey its draft for 
$3,800 payable to “Earl W. Mackey.” The draft was deposited by 
Mackey to his personal account in the Huguenot National Bank of 
New Paltz and thereafter he appropriated the proceeds to his own use. 

On October 28, 1932, the note not having been paid the bank 
charged -decedent’s account with $3,857.48, that being the amount 
of the principal and interest. 

On September 11, 1933, Mackey filed’ in the surrogate’s office his 
account as, executor in which he charged himself with the sum of 
$17,173.55 which amount less commissions. was to be distributed to 
those entitled thereto under decedent’s will. On October 16, 1933, 
a decree settling the account was made which directed the disbursement 
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of the funds in accordance with the will. No payments were ever 
made. Mackey misappropriated the entire estate and absconded. 

Upon appellant’s application Mackey was removed as executor. and 
appellant was appointed administratrix de bonis non and subsequently 
brought this action against the bank on the theory that Mackey 
had no power to bind the estate by the note and that in making its 
draft payable to him personally the respondent was put on notice of 
a possible diversion of estate funds and was charged with the duty 
of making inquiry as to the necessity for the loan and as to the reason 
why Mackey desired the draft payable to himself personally and 
that for its failure to act accordingly the respondent breached its 
duty and that it was also guilty of negligence so as to render it liable 
in damages to the estate. 

After a trial before the court without a jury appellant’s com- 
plaint was dismissed as a matter of law and from that judgment she 
has come to this court. 

It is apparent from its opinion that the trial court denied relief 
to appellant on the theory that an executor may pledge the personal 
property of the estate for estate purposes. 

The second ground upon which the court below based its judg- 
ment is that while an executor may not bind an estate by an executory 
contract he may do so by an executed one. 

We are not in accord with either of these theories. It is entirely 
immaterial whether this contract be viewed as executory or as one 
fully executed. 

There is no dispute about the fact that the note in question was 
not founded upon any obligation of the testator and the court below 
has found that it was not made for the benefit of the estate. 

Respondent asserts that upon his appointment and qualification 
as executor Mackey acquired title to the bank account of decedent 
and that he had the exclusive right to direct the payment and dis- 
position of the account and also had authority as executor to pledge 
assets of the estate for estate purposes. We do not question the 
correctness of these contentions. Mackey as executor, however, did 
not acquire title to the personal property of decedent in his own right. 
The assets of the estate did not belong to him individually. He simply 
held them as trustee for the benefit of the creditors of the testator 
and of those entitled to distribution. Blood v. Kane, 180 N. Y. 514, 
29 N. E. 994, 15 L. R. A. 490. 

If respondent had simply permitted the executor to withdraw the 
estate deposit upon his demand there would be no basis for liability 
against it. He had as executor an absolute right to withdraw the 
deposit. He also had the right to direct the payment on checks or 
drafts issued: to him of the entire amount on deposit and respondent 


. 
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would be bound to honor them. There would be nothing suspicious 
about either of these transactions. In neither instance would there be 
any duty imposed upon respondent to make inquiry as to the reason 
for withdrawal of the fund or for its disbursement on checks or drafts 
issued by the executor. If the money had been borrowed and used 
for estate purposes and if respondent had made its draft payable to 
Mackey as executor we would have an entirely different .case than 
here presented. 

What occurred here is unusual. Mackey applied to respondent 
for and was given a loan of $3,800, on a note signed by him as executor. 
There is nothing in the instrument to indicate of what or of whom he 
was executor. T'o secure that loan he pledged decedent’s bank deposit 
of $5,326.93. Respondent’s draft was issued not to Mackey as execu- 
tor but to him individually. The estate had no necessity to borrow 
any money and respondent was chargeable with that knowledge. It 
had on deposit with respondent an amount in excess of the loan. The 
uncontradicted proof is that the money was neither borrowed nor used 
for estate purposes. 

The note which Mackey gave to respondent did not create a 
liability against the estate; it was his personal obligation. It never 
did and never could become a liability of the estate. Glenn v. Burrows, 
37 Hun 602; Packard v. Dunfee, 119 App. Div. 599, 104 N. Y. S. 
140; Ferrin v. Myrick, 41 N. Y. 315; Austin v. Munroe, 47 N. Y. 
360; Schmittler v. Simon, 101 N. Y. 554, 5 N. E. 452, 54 Am. Rep. 
737; O’Brien v. Jackson, 167 N. Y. 31, 60 N. E. 238; 21 Am. Jur. 
Executors and Administrators, § 238; 33 C. J. S. Executors and 
Administrators, § 203. ‘The use of the word “executor” or “adminis- 
trator” after the signature of a personal representative executing a 
negotiable instrument is treated as mere .surplusage and he becomes 
liable individually and not in his representative’s capacity. Such 
words neither add to nor diminish the individual and personal respon- 
sibility of the person using them. 21 Am. Jur. supra; 33 C. J. S., 
supra. 

No rights could accrue to respondent against the estate upon this 
note which was Mackey’s personal obligation. Wetmore v. Porter, 
92 N. Y. 76. 

Since the note, as matter of law, did not bind the estate, but was 
solely the personal obligation of the executor, respondent had no 
right to appropriate to its own use funds belonging to the estate in 
satisfaction of its claim against the executor individually. By doing 
so, it effectively accomplished a diversion of estate funds for which 
it must respond in damages. Grace v. Corn Exchange Bank Trust 
Co. 287 N. Y. 94, 100, 38 N. E. 2d 449, 451,145 A. L. R. 436. 

We also think that respondent was negligent in paying the pro- 
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ceeds of the note to Mackey individually without inquiry as to the 
estate’s necessity for borrowing, or of the purpose of the payment to 
the executor personally, especially when respondent had on deposit 
money belonging to the estate which made borrowing unnecessary. 
Farmers’ Loan & Trust Co. v. Fidelity Trust Co., 9 Cir., 86 F. 541; 
Massachusetts Bonding Co. v. Standard Trust & Savings Bank, 334 
Ill. 494, 166 N. E. 123; Liffiton v. National Savings Bank of Albany, 
267 App. Div. 32, 44 N. Y. S. 2d 770, affirmed 293 N. Y. 799, 59 
N. E. 2d 35. 

It is also urged by respondent that it made no difference to appel- 
lant whether the draft was made payable to Mackey as executor or 
to him personally. The difference is indeed vital. Mackey deposited 
the draft payable to him personally in the Huguenot Bank from 
which the funds were thereafter withdrawn. Had the draft been pay- 
able to Mackey as executor and had the Huguenot Bank permitted 
such a draft to be deposited in Mackey’s personal account, it would 
have become liable to the estate. Powell v. Freeport Bank, 200 App. 
Div. 1382, 193 N. Y. S. 100. 

Nothing decided in the three cases (Smith v. Second National 
Bank of City of New York, 169 N. Y. 467, 62 N. E. 577; Matter of 
Heinze’s Estate, 224 N. Y. 1, 120 N. E. 63; Matter of Forbes’ Estate, 
213 App. Div. 338, 210 N. Y. S. 218) relied on by the court below 
will support a broad power in the executor to bind the estate by a 
transaction such as we have here. The cases cited are all distinguish- 
able from the one before us. 

In the Smith case an ancillary administrator borrowed money from 
a bank and pledged a bond of the estate as security therefor. It 
conclusively appeared, according to the opinion of the court, that, 
when he applied for the loan, the administrator expressly represented 
that he wished to borrow “money for the purpose of the estate in 
anticipation of income.” [169 N. Y. 467, 62 N: E. 578] The court 
further stated that it did not appear “what this money was actually 
used for.” Under these peculiar facts the estate was held liable. 

In the Heinze case all that was determined was that, in a discovery 
proceeding, a surrogate could not decide whether a contract, between 
an administratrix and a relative of hers, for the sale of a block of 
stock belonging to the estate, was or was not fraudulent because of 
the inadequacy of the price. 

In Matter of Forbes’ Estate the court held that a bank, which 
loaned money to an executor for the legitimate estate purposes of 
purchasing a monument for decedent’s grave and of making advance- 
ments to decedent’s widow, was not limited to a recovery against the 
executor personally, but would be subrogated to the rights of the 
executor against the estate. 
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All the equities in the case are with appellant. Due to respondent’s 
carelessness Mackey was enabled to divert to himself funds of the 
estate. Morally and legally respondent must be held to be a partici- 
pant in the unlawful diversion. —_—_ 

The judgment appealed from is reversed on the law and facts and 
judgment is directed in favor of plaintiff and against defendant for 
the sum of $3,857.48 with interest and costs in this court and in the 
court below. 

The Court hereby reverses findings No. 13, 14 contained in the 
court’s decision. 

The court snnuls conclusions of law No. 2, 3, 4, 5, 6, 9, 10 and 11, 

The court makes the following findings of fact contained in plain- 
tiff’s’ requested findings, X, XI, XII, XIII, XVI, XVII, XVIII, 
XIX, XX, XXI, XXII, XXII, XXIV, XXV, XXVI. 

The court also adopts as conclusions of law the requested con- 
clusions submitted by plaintiff to the court below and numbered 1-17 
inclusive. 


Right of Bank to Recover Profit Made by Bank Official 


While in Performance of Bank Duties 


An officer of a bank is not permitted to make an individual 
profit aside from the salary or interest as stockholder by reason 
of transaction pertaining to the business of the bank; the bank 
may avoid such transaction and may hold the officer liable for 
any profits somade. A minority stockholder may bring action 
against said officer on behalf of the bank to recover the profits 
thus made by the officer. This was decided in the case of 
Sullivan v. Mountain, Supreme Court of Montana, 160 Pac. 
Rep. (2d) 477. 

One, Arthur Haeh, went to The First State Bank of 
Shelby in order to negotiate a loan in the sum of $60,000. He 
consulted R. D. Mountain, defendant therein, who was then 
the president and the official in charge of the bank. Defendant 
informed Haeh that the bank was limited to loans of $10,000 
and could not make the desired loan, but that he had a con- 
nection with the Union Bank & Trust Company of Helena, 
and that he would take the matter up with them. At the time 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1074. 











THE BANKING LAW JOURNAL 779 


of the interview with the defendant, according to the testi-, 
mony of Mr. Haeh, in response to a question as to whether 
any statement was made by defendant relating to a charge for 
obtaining this loan, Mr. Mountain said, “Well, he said there 
wasn’t very much in it for them in dealing through the Union 
Bank & Trust Company, and it was customary to make a 
small charge in floating these loans.” The defendant said the 
commission charged was 7 per cent of the loan, but did not 
state that he was making the charge for himself. After the 
loan was negotiated Mr. Haeh gave his note for $4,200 in 
payment of the commission, to the defendant in his individual 
capacity, and the note was afterwards discounted by the de- 
fendant in his individual capacity, and the note was after- 
wards discounted by the defendant with a Great Falls Bank, 
and there paid by Haeh. The note made to the Union Bank & 
Trust Company for $60,000 was dated April 25, 1940. Ina 
letter and report by the representative of that bank, dated 
April 24, 1940, addressed and directed to the defendant as 
president of the First State Bank of Shelby, and found in the 
files of the latter bank, it was stated that the First State Bank 
of Shelby “will participate in the loan to the extent of 
$5,000.00.” The letter and report were part of the original 
files of the First State Bank of Shelby, and had reference only 
to the loan in question, and the presumption is that such in- 
formation was received by the Helena Bank in due course of 
business, During this period the Union Bank was a deposi- 
tory of the Shelby Bank, and there was a substantial balance 
in their account. The letter advises that they enclose a short 
report of the Haeh loan “for your files.” At the time the loan 
was made, defendant was receiving a substantial salary as 
president of the Shelby Bank. Under the by-laws he was en- 
trusted with the general management of the business. The 
negotiations leading to the original loan for which the com- 
mission was paid were had by Haeh and the defendant in the 
place of business of the First State Bank, and during banking 
hours. It may be inferred from the testimony that all of 
the time spent by defendant in negotiating the loan was during 
the time of his employment by the bank. Defendant testified 
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that he had negotiated the loan in question as his own private 
act, and outside of the business of the bank. The trial court 
found, however, that the evidence established that the defend- 
ant performed the service which resulted in the payment of 
the commission, in the course of the duties of his employment, 
and should have been for the benefit of the bank, and that the 
bank was entitled to receive any money made out of the trans- 
action. 

Plaintiff, a stockholder of the First State Bank, brought 
the instant action against the defendant to recover the com- 
mission paid by Haeh to the defendant, upon the contention 
that the commission was earned by the defendant while in the 
course of his employment in said bank, and that the bank 
was entitled to said money. The lower court found for the 
plaintiff. .On appeal the finding of the lower court was 
affirmed. 


It ‘was held that the bank could recover the amount 
allegedly carried as a commission by the defendant while he 
was acting within the scope of his employment and in the per- 
formance of his duties in the bank. ‘The defendant, as an 
officer of ‘the bank, could not make an individual profit other 
than his salary or any interest he might have as a stockholder 
as the result of negotiating the loan for Haeh. In doing so 
he was encroaching upon the bank business of his employer. 
The plaintiff as a minority stockholder could bring the instant 
action on behalf of the bank to recover said commission not- 
withstanding non-compliance with conditions precedent to 
persecution of such a suit, to wit: that demand had: been made 
on the board of directors for relief from the grievance of which 
he complained, or that such demand was refunded. It is 
sufficient to show that such a state of facts as would disclose. 
that the demand, if made, would have been entirely unavailing. 
The bank could void the transaction entered into by the de- 
fendant while acting in the performance of his bank duties 
and could hold defendant liable for any profit arising out of 
said transaction. 


The court, in its opinion, stated: 
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The fact that the loan was negotiated at the bank, with the presi- , 
dent thereof, and during banking hours, with time, contacts and facili- 
ties provided by the bank, together with the evident previous commit- 
ment of the bank to participate in the loan to the extent of $5,000, 
coupled with the statement made to the borrower in respect to the 
commission paid, and added to the fact the transaction was treated 
by the Union Bank & Trust Company aas being with the Shelby Bank, 
and not defendant, justify the inference that the work was done and 
the commission acquired by virtue of his employment. Section 7778, 
R. C. M., 1935, is applicable: “What belongs to employer. Every- 
thing which an employee acquires by virtue of his employment, except 
the compensation, if any, which is due to him from his employer, 
belongs to the latter, whether acquired lawfully or unlawfully, or 
during or after the expiration of the term of his employment.” The 
general rule respecting transactions such as this is given by the editor 
of Corpus Juris Secundum in this language: “The officers of a bank 
are not permitted to make an individual profit aside from salary or 
interest as stockholders by reason of transactions pertaining to the 
business of the bank; the bank may avoid such transactions and may 
hold the officer liable for any profits so made.” 9 C. J. S., Banks and 
Banking, 121 p. 243. This court has endorsed this principle in several 
cases: Coombs v. Barker, 31 Mont. 526, 79 P. 1; Duffy v. Hastings, 
78 Mont. 22, 252 P. 316; Golden Rod Min. Co. v. Bukich et al, 108 
Mont. 569, 92 P. 2d 316. 

Appellant urges that the plaintiff has no right to prosecute this 
action because the respondent was permitted to act as plaintiff only 
when and if he had, as a minority stockholder, exhausted all means 
at his disposal, within the corporation, to induce the directors of 
the bank to commence the suit upon that cause of action, and that 
he had not met this requirement. The rule is well established in this 
jurisdiction that before a minority stockholder can be heard to 
prosecute a suit founded on a right of action existing in the corpora- 
tion itself, he must allege that a demand had been made upon the 
board of directors for relief from the grievance of which he complains, 
or that such demand has been met by a refusal. However, it is equally 
well established that in lieu of such demand and refusal, he may show 
such a state of facts as disclose that the demand, if made, would have 
been entirely unavailing. Brandt et al v. McIntosh, 47 Mont. 70, 
130 P. 413; Cobb et al v. Lee, 80 Mont. 328, 260 P. 722. This court 
has uniformly held that the above requirement is met, either where 
it reasonably appears that it would be useless to seek aid from the 
stockholders or where a course of conduct is being pursued by the 
corporation, such as would render an application for relief fruitless. 
Allen v. Montana Refining Co., 71 Mont. 105, 227 P. 582; Cobb et, 
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al v. Lee, supra; Deschamps v. Loiselle, 50 Mont. 565, 148 P. 335. 
Plaintiff testified that he received the information relative to the pay- 
ment of the commission, which is the subject of this action, in the 
Spring of 1940, and after that took the matter up with the board of 
directors of The First State Bank of Shelby, on two occasions; that 
he asked the board of directors to make a demand on Mr. Mountain 
for the return of the money. He also presented a resolution to the 
board at a meeting held on woeemny 4 4, 1941, which the bank records 
show, reads as follows: 

“The following resolution was introduced by Doctor Sullivan: 

“I move that the officers of the Bank be instructed to make the 
demand upon R. D. Mountain to return to the bank the sum of Forty- 
two Hundred Dollars ($4200.00) allegedly received by him as the 
commission from Arthur E. Haeh for loan made by Mr. Mountain 
to him, from the bank.” 

The minutes of the board show that there was some discussion, 
and that the then president of the bank informed the board that no 
loans had been made directly by the bank to Mr. Haeh, but that the 
loan in question has been made by the Union Bank & Trust Company, 
and the bank purchased a participating interest therein. On a vote, 
two votes were cast for the resolution, and three against. 

Doctor Sullivan testified that during the year 1941 he orally re- 
quested the board to bring an action against Mr. Mountain in con- 
nection with this commission, and that no action was taken. 

From the complaint it is made to appear, and the court found, that 
the Shelby bank had a valid claim «against the defendant for failure 
to pay to the bank the money received as a commission from Haeh. 
The facts constituting this claim had been brought to the attention 
of the several Boards of Directors of the bank by the plaintiff, and 
it had then become the duty of the Board of Directors to take the 
necessary steps to obtain redress. Since in the instant case the last 
sitting Board of Directors took no action, and gave no reason for 
refusing to do so, we believe the trial court was fully justified in 
finding that the showing made was sufficient to lay a foundation for 
the bringing of this action by Doctor Sullivan, as a stockholder. The 
proof shows that each Board of Directors holding office prior to the 
bringing of this action, had full knowledge of the transaction, or 
at least that is the only legitimate inference that can be drawn from 
the evidence. Pleading and proof of facts showing a breach of official 
duty on the part of the Directors is sufficient to warrant relief in a 
case of this kind. Coombs v. Barker, 31 Mont. 526, 553, '79 P. 1; 
18 C. J. S., Corporations, § 564, pp. 1280, 1283. 

Appellant contends that there is no cause of action on the part 
of the bank, against the appellant. He insists that since the bank 
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was prohibited from making a loan to any one individual of more . 
than ten thousand dollars, by virtue of the provisions of section 
6014.48, Revised Codes, the bank could not have, in any event, made 
the loan or profited by the same. It is obvious that no such meaning 
can be given to that statute. 

No case has been called to our attention, nor have we been able 
to find one, which would prohibit the bank in question from acting 
as the agent for a customer in securing a loan from another bank and 
receiving payment from the customer for such services. 

It should be noted that the commission paid, when applied to the 
full period of the loan, did not create a total charge for the use of the 
money borrowed, in excess of the maximum interest rate established 
by law. Hence if we treat the commission as interest, a point which 
we do not decide, it would not affect the result in this case. 

Appellant urges that under section 6014.45, Revised Codes, the 
bank was prohibited by law from charging any such commission, but 
a reading of the statute shows that it is clear that the statute has 
no reference to a bank acting as agent in securing loans for a client, 
from another banking institution, but rather, is limited by its terms 
to the case of an officer receiving a commission for procuring a loan 
from the bank with which the officer is connected. 

In the trial court, judgment was entered against defendants for 
costs. In addition, an allowance of $600 was made for attorney fees, 
the latter to be paid from this judgment, but not assessed as costs. 
Appellant contends that the costs are chargeable against the trust and 
not against defendant as an individual, on the theory that the bank has 
been enriched by the result of the action, and plaintiff is entitled to 
reimbursement from the bank for his costs and attorney fees. As to 
attorney fees, this is undoubtedly true, since they cannot be recovered 
from defendant in the action, but if the bank has been wronged by 
defendants act in appropriating the commission, as the trial court 
found, no reason can be advanced to compel it to pay costs of an 
action to secure its rights, even if such action is derivative in nature. 

The prevailing party is, prima facie, entitled to costs. Séc. 9787- 
9789, Rev. Codes; Albrecht v. Albrecht, 83 Mont. 37, 269 P. 158. The 
district court had authority to give judgment for costs, and the 
record does not show any facts which show any abuse of discretion. 

Appellant assigns as error, the denying of his motion for a new 
trial. The motion was based on the contention that it was shown that 
plaintiff, after the trial of the action, but before the decision of the 
court, had sold all his stock in the bank and thereby lost all right to 
prosecute this action further. It may well be questioned whether such 
a fact, if found to exist, would be a ground for a new trial. Statutory 
grounds for a new trial do not seem to include any ground which would 
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not have a bearing on trial procedure at the original trial, and apply- 
ing to facts then in existence. Sec. 9397, Rev. Codes. This being a 
case tried by the court without a jury, the grounds for new trial are 
limited. Sec. 9396, Rev. Codes. However, we have a statute which 
controls the situation here. Section 9086, Revised Codes, provides 
that in case of any transfer of interest, the action may be continued 
in the name of the original party. ‘This section has been construed 
by this court. Osborne v. McDonald, 91 Mont. 83, 5 P. 2d 568. 

Appellant contends that since this is a derivative action, section 
9086 has no application, but we fail to see, either in principle, equity 
or by logic, where there should be any different rule applied in such 
an action. See Manix v. Fantl, 209 App. Div. 756,205 N. Y. S. 174. 
Such construction would mean the accomplishment by indirection of 
what might not be attained directly. It should be noted that while 
this action is brought by plaintiff as a stockholder, it is in reality on 
behalf of the bank, which continued in existence. The bank has not 
raised the question of the right to continue the action.. See McCon- 
nell v. Combination Min. & Mill. Co., 30 Mont. 239,76 P. 194, 104 
Am. St. Rep. 703. 

We find no error in the rulings of the trial court. 


The judgment is affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Ratification of Acts of Branch Manager by 
Parent Bank 


Vanciel v. Kumle, Supreme Court of California, 160 Pac. Rep. (2d) 802 


Where a bank has knowledge for more than a year that payments 
of royalties which were to be made to it, under assignment of a lease 
by lessors for a loan, were being made by the lessees to the lessors 
instead of to the bank, it is held that the bank’s passivity under such 
circumstances is tantamount to assent approval of the acts of its 
branch bank manager, its agent, in permitting payments directly to 
the lessors. The bank under such circumstances cannot recover the 
payments thus tacitly approved, from the lessees. 

Plaintiffs, as lessors of a mining claim brought suit to recover 
unpaid royalties from defendants, lessees, under the terms of a mining 
lease of said property. The lease was assigned to a bank, a defendant 
in the instant case, to secure the payment of a loan procured by the 
lessees for the purpose of operating the mining property. The loan 
was negotiated through a branch of the parent bank, the defendant. 
The loan was made with the approval of the parent bank. To 
secure the loan the mining lease was assigned to the bank, in- 
eluding all right, title and interest in and to all rent and royalties 
due or to become due under the terms of the lease. Written notice 
of the assignment of lease was given to the lessees, which they 
acknowledged in writing. The acknowledgment contained a clause 
whereby the lessees agreed to pay over to the defendant bank, at a 
designated branch office, all royalties and rents due and payable, or 
which might thereafter become due and payable under the terms of 
the lease. The lease contained a clause whereby the lessees agreed 
to advance the sum of $200 monthly, which sum, was to be deducted 
from an accrual of royalties. Subsequent to the loan the lessees made 
fourteen monthly payments of $200 each to the plaintiff. 

The trial court found, with respect to the royalties, that they 
were made in good faith and that the manager of the branch bank 
consented to the first payment to plaintiff of $200 only, but that he 
made no objection to the remaining payments and that he therefore 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 215. 
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acquiesced to those payments, although all of them were made without 
the authorization, knowledge or consent of the parent bank. The 
trial court rendered judgment against the lessees for the amount of 
the payments of royalties to the plaintiff, on the ground that the 
manager of the branch bank had no power to or authority from the 
parent bank to consent to said payments. 

The court entered judgment in favor of the bank against the 
defendants in the sum of $4,731.85 which included the $2,800 the 
defendants had previously paid to the plaintiffs, the lessors. 
Defendants appealed from that part of the judgment awarding the 
bank the latter sum. 

It was held that evidence clearly showed that the bank was aware 
of the lessees’ payments to the lessors for more than a year before it 
raised the question of such payments. The bank’s passivity under 
such circumstances was tantamount to assent to the acts of its agent. 
The bank could not retain the benefits of a subsequent agreement 
made by lessees to increase payments to bank and at the same time 
deny ratification of the prior payments made by the lessees. A 
ratification can be made by accepting or retaining the benefit of the 
act, with notice thereof. 


Action by Charles F. Vanciel and others against Hubert G. Kumle 
and others, for royalties under a mining lease, in which the Bank of 
America National Trust & Savings Association, assigned the royalties by 
plaintiffs to secure a loan, was made a party defendant. From a judg- 


ment for the bank against defendants, defendants appeal. 

That part of the judgment appealed from reversed. 

Prior opinion, 153 P. 2d 785. (62 B. L. J. 250). 

Bush & Ackley, of Oakdale, for appellants. 

T. B. Seott, of Modesto, and G. D. Schilling and Kenneth M. Johnson, 
both of San Francisco, for respondent. 


TRAYNOR, J.—Plaintiffs brought this action to recover royalties 
from defendants Hubert and Donald Kumle, Leon Brier and Placer 
Properties Company, lessees, under the terms of a mining lease. To 
secure a loan of $25,000 plaintiffs assigned all royalties due or to become 
due from the lessees to the Bank of America National Trust & Savings 
Association. The loan was made by the Oakdale branch of the bank in 
conjunction with other mining operations in which both plaintiffs and 
defendants were interested. The bank was made a party defendant to 
the action. The lease provided that the lessees pay advance royalties of 
$200 per month and be eredited for such payments when royalties 
accrued. After defendants had received written notice of the assign- 
ment and agreed in writing to pay all royalties to the bank, they made 
fourteen monthly payments to plaintiffs of advance royalties, aggregating 
$2,800, the last in April, 1941. This action was begun in February, 
1942, and came to trial in June, 1942. Not until the ‘close of the 
evidence did the bank file a pleading entitled ‘“Plea for Moneys Unlaw- 
fully Paid to Vanciel After Assignment, to Conform to Proof’’ in which 
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it protested for the first time the advance royalties paid to plaintiffs. . 
The trial court found that T. C. Smethers, the manager of the Oakdale 
branch of the bank, consented to the first payment and by failing to 
object, acquiesced in the remaining ones, but that none was made with 
the knowledge or consent of the head office. The court also found that 
Smethers was not authorized to waive the payments to the bank, although 
defendants acted in good faith in the belief that he was. The court 
entered judgment in favor of the bank against defendants in the sum 
of $4,731.85, which included the $2,800 that defendants had previously 
paid to plaintiffs. Defendants appeal from that part of the judgment 
awarding the bank the latter sum. 

Defendants contend that Smethers had ostensible authority to waive 
the payments and that in any event the bank subsequently ratified his 
conduct. Defendants knew that Smethers had no authority to make 
loans in excess of $5,000 and that the head office of the bank consented to 
the loan of $25,000 only on condition that it be secured by an accepted 
assignment of the royalties involved in the present action. In March, 
1941, Smethers admittedly received from defendants a statement setting 
forth that twelve payments of advance royalties had been made to 
plaintiffs. His testimony indicates that he reported that fact to the 
head office of the bank. At about that time national bank examiners 
made an examination of the Oakdale branch. Excerpts from their 
reports criticizing the loan here involved were sent from the head office 
to Oakdale and returned to the head office with comments of the branch 
manager. A few days later the manager of a San Francisco branch of 
the bank, Andrew Rocca, who in 1939 had investigated the loan on 
behalf of the bank, was again sent to Oakdale. After that visit Smethers 
prevailed upon defendants to agree to an increase in their payments of 


_ advance royalties from $200 to $500 a month for a period of ten months. 


The lease was modified accordingly and defendants subsequently made 
ten payments of $500 each to the bank. On April 3, 1941, Smethers 
wrote Rocea that the $500 would include the $200 that defendants had 
previously been paying plaintiffs and that he would insist that plaintiffs 
reimburse the bank for the money that they had received. The settled 
statement on appeal, which defendants elected to use in Tieu of.a 
reporter’s transcript, does not indicate whether the correspondence 
between Smethers and the head office following the visit to Oakdale of 
the national bank examiners disclosed to the head office the fact of 
defendants’ payments to plaintiffs. Rocea, however, acquired that 
information on his trip to Oakdale and the letter that he subsequently 
received from Smethers confirmed that information. The knowledge of 
Rocca, an agent acting within the scope of his authority, is the knowledge 
of his principal. Hunter v. Watson, 12 Cal. 363, 73 Am. Dee, 543; 
Chapman v. Hughes, 134 Cal. 641, 58 P. 298, 60 P. 974, 66 P. 982; 
Iverson v. Metropolitan Life, etce., Co., 151 Cal. 746, 91 P. 609, 13 
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L. R, A., N. S., 866; Bogart’ v. George K. Porter Co., 193 Cal: 197, 223 
P. 959, 31 A. L. R. 1045; Shamlian v. Wells, 197 Cal. 716, 242 P. 483. 

The evidence thus shows without conflict that for more than a year 
before it raised the question the bank was aware of defendants’ payments 
to plaintiffs. The bank’s passivity under such circumstances is tanta- 
mount to assent to the acts of its agent. Ralphs v. Hensler, 97 Cal. 296, 
302, 303, 32 P. 243; Pacific Vinegar, ete., Works v. Smith, 152 Cal. 507, 
511, 93 P. 85; Ford v. Lou Kum Shu, 26 Cal. App. 203, 211, 146 P. 199; 
Bank of America v. Perry, 41 Cal. App. 2d 133, 141, 106 P. 2d 53; Gaine 
v. Austin, 58 Cal. App. 2d 250, 260, 136 P. 2d 584; Waldteufel v. Sailor, 
62 Cal. App. 2d 577, 581, 144 P. 2d 894. Moreover, the bank knew that 
Smethers had obtained from defendants the agreement to increase the 
subsequent payments to ‘‘put the loan in better shape.’’ Defendants 
obviously would not have agreed to that increase had the bank at that 
time objected to the payments previously made to plaintiffs. By pro- 
curing their agreement Smethers confirmed his consent to these payments. 
The agreement as to future payments and the consent to payments made 
in the past are so closely related that the bank cannot at the same time 
retain the benefits of the former and deny that it ratified the latter. 
““A ratification can be made .,. . by accepting or retaining the benefit 
of the act, with notice thereof.’’ Civ. Code, § 2310; Phillips v. Sanger 
Lumber Co., 130 Cal. 431, 62 P. 749; Curtin v. Salmon River, etc., Co., 
141 Cal. 308, 74 P. 851, 99 Am. St. Rep. 75; Gardner v. City of Glendale, 
45 Cal. App. 641, 118 P. 307; Patterson v. Realty Holding Corp., 122 
Cal. App. 402, 10 P. 2d 174; Transmarine Corp. v. R. W. Kinney Co., 
123 Cal. App. 411, 11 P. 2d 877; see 1 Cal. Jur, 773. 

In view of our decision that the bank ratified Smethers’ approval of 
the fourteen payments to plaintiffs, it is unnecessary to consider other 
contentions made by defendants. 

That part of the judgment appealed from is reversed. 


Indorsement of Note in Blank Fraudulently Obtained 


Knickmeier v. Fleer, St. Louis Court of Appeals, Mo., 185 S. W. Rep. 
(2d) 57 

A note indorsed in blank payable to bearer, and transferred in 
the ordinary and usual way that notes are transferred to purchasers 
or to agents with unrestricted authority, clothes the person holding 

it with all the evidences of ownership. 
An agent requested owner of notes secured by deed of trust to 
indorse notes in blank and to deliver them to said agent for collec- 
tion, and to credit the proceeds to owner’s account. The owner of 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 67 |. 
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the notes complied with agent’s request and the deed of trust was. 
also subsequently released of record. a 
It was held that holders of subsequent deeds of trust, based upon 

the property, who were guilty of no negligence could not be forced to 
bear loss resulting from wrongful use of proceeds by insolvent agent. 
The owner of the notes having permitted the deceit by her agent, and 
thus placed in the hands of said agent the power to defraud another, 
was the loser rather than the holder of the subsequent deeds of trust. 


‘*Not to be reported in State Reports.’’ 

Suit by Louise Knickmeier against Arnold J. Fleer, Arline A. Fleer, 
Robert R. Schaefer, trustee, and others, etc., and others, to set aside the 
release of a deed of trust and to reinstate it as a first lien prior and para- 
mount to the liens of two subsequent deeds of trust placed against the 
property. From a judgment for plaintiff, Louise Lowe, Arline Fleer 
and Philip C. Kopitsky appeal. 

Judgment reversed and cause remanded with directions. 

Herbert W. Ziercher, Wilder Lucas, Grimm & Mueller, Frank E. 
Morris, Kopitsky & Kessler, Sigmund M. Bass, Wm. C. Connett, IV, 
and John Grossman, all of St. Louis, for appellants. 

Charles E. Wells and Albert L. Schmidt, both of St. Louis, for 
respondent. 


HUGHES, P. J.—The respondent sues in equity to set aside the 
release of a deed ofi trust, and to reinstate it as a first lien prior and 
paramount to the liens of two subsequent deeds of trust placed against 
the property. The respondent will be herein referred to as plaintiff, and 
the appellants as defendants. 

On February 12, 1940, plaintiff purchased a promissory note for the 
principal sum of $3,500 and a deed of trust given to secure it, both 
dated December 12, 1939, from or through Knickmeier-Fleer Realty & 
Investment Company paying that company $3,535, the amount of the 
principal and interest due thereon to the date of purchase. The note 
had been executed by Helene Alles and William Alles to Emma Langen- 
berg and the deed of trust had been executed by Helene and William 
Alles, her husband, to Arnold J. Fleer, trustee, Emma Langenberg bene- 
ficiary. Emma Langenberg was a straw party, and an employee in the 
office of Knickmeier-Fleer Realty & Investment Company, and she had 
endorsed the note for $3,500, and interest notes accompanying it, without 
recourse. Plaintiff received with the notes and deed of trust a certificate 
of title executed by the Trust Company of St. Louis County, showing 
the fee simple title to the property described in the deed of trust was 
vested in Helene Alles, except for the deed of trust she was purchasing, 
and a deed of'trust dated December 12, 1939, executed by Helene Alles 
and William Alles, her husband, to Arnold J. Fleer, trustee, Emma 
Langenberg, beneficiary, to secure a principal note for $400 and two 
semi-annual interest notes. 
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Plaintiff and her two sisters had had similar dealings with Knick- 
meier-Fleer Realty & Investment Company over a period of about eight 
years; such dealings were usually with Arnold J. Fleer, with whom 
plaintiff had been acquainted for about fourteen years, and in whose 
honesty she had the utmost confidence. Sometimes her dealings would 
be with Charles E. Dittrich, who was secretary of the Realty & Invest- 
ment Company. Arnold J. Fleer had originally been selected as vice- 
president of that Company, but after the death of the president, Henry 
Knickmeier, in 1936, Fleer had been acting as the chief officer of the 
Company. 

On February 24, 1941, plaintiff received a letter, written on a letter- 
head of the Knickmeier-Fleer Realty & Investment Company, as follows: 


““St. Louis, Mo. 
“‘Pebruary 24, 1941 
‘*Miss Louise Knickmeier, 
‘*10033 Riverview Drive, 
**St. Louis, Missouri. 
‘‘Dear Miss Knickmeier: 

‘“Mr. Fleer asked that we write you for the loan papers on the prop- 
erty at 1157 Meyer Avenue, on which he has a deal pending that will 
require rewriting the loan papers, so that they will be signed by = 
purchaser of the property. 

‘*Will you kindly let us have these papers at your convenience, or 
advise if you wish one of us to stop by for them, at the date and hour 
that will suit your convenience? 

‘*Respectfully yours, 
‘“Knickmeyer-Fleer Rity. & Inv. Co., 
**C. E. Dittrich, 
“*Secretary. 


7 


On February 27, 1941, plaintiff in company of one of her sisters 
took her loan papers to the Realty & Investment Company office and 
delivered them to Mr. Dittrich, who gave her a receipt for them, which 
is as follows: 


‘‘Knickmeyer-Fleer Realty & Investment Co. Realtors 
‘£3129 North Grand Boulevard, St. Louis, Mo. 
‘*February 27, 1941 
‘*Received of: Miss Louise Knickmeier, 
‘‘Loan papers on property 1157 Meyer Avenue: 
‘‘Deed of Trust dated December 12, 1939, recorded in Book 1616, 
page 637; 
‘*Principal Note dated December 12, 1939 for $3,500.00; 
“<Interest notes Nos. 3 to 6, inclusive, each for $105.00; 
“*Certificate of Title; 
‘*Insurance Policy, $3,500.00 Fire and Extended Coverage Endorse- 
ment expiring December 26, 1942, of the United States Fire Ins. Co. 
*‘Left with us for collection, and credit to your account, including 
accrued interest due you from December 12, 1940. 
*‘Knickmeyer-Fleer Rity. & Inv. Co. 
**C. E. Dittrich, Secretary.’’ 
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Thereafter plaintiff or her sister, Amanda Knickmeier, called at the ° 
tealty & Investment Company office in April, June, September and 

December, 1941, and January, 1942, to inquire as to the loan and what 
had been done about collecting it, and receiving no satisfaction, and 
finally being unable to locate or contact Arnold J. Fleer, she employed 
an attorney in January, 1942. The attorney inspected the records in 
the office of the recorder of deeds and found that on October 20, 1941, 
plaintiff’s deed of trust had been released on the margin of the record 
by Paul W. Windmueller as assignee of the cestui que trust in the deed 
of trust. Windmueller was office manager of the Realty & Investment 
Company, and he explained that the Realty & Investment Company 
had a box in which were placed papers which were to be released or 
recorded, and whoever went to the recorder’s office would take the 
papers in that box and attend to them. 

The ledger sheet kept by the Realty & Investment Company of plain- 
tiff’s account shows under date of February 12, 1940, purchase of deed 
of trust on 1157 Meyer, $3,500, debit and accrued interest from 12-12-39 
to 2-12-40, $35, and by remittance, $35. And under date of October 29, 
1941, it shows, turned in deed of trust on 1157 Meyer, dated December 
12th, 1939, $3,500 credit, interest note due December 12, 1941, $105; 
then on December 31st, there is an interest account of $105 debit, which 
leaves a credit of $3,500 to Miss Knickmeier. 

After plaintiff had called at the Realty & Investment Company office 
in December, 1941, inquiring about her loan, on December 10th Mr. 
Windmueller at the direction of Mr. Fleer mailed plaintiff a check 
drawn by the Realty & Investment Company for $105, purporting to be 
the interest due on her loan. 

While these matters were taking place with regard to plaintiff’s loan 
the following transactions were occurring : 

On October 14, 1940, a trustee’s deed under foreclosure of the $400 
deed of trust heretofore mentioned conveyed the property to Arhen 
Realty & Development Company, which was entirely owned by and used 
as a holding company for Knickmeier-Fleer Realty & Investment Com- 
pany. And on September 3, 1941, the Arhen Company conveyed the 
property to F. W. Busse, for a purported consideration of $10 subject 
to encumbrances then of record. 

On September 16, 1941, F. W. Busse executed a note which was pay- 
able to the order of and endorsed without recourse by Emma Langen- 
berg for $3,800, together with interest notes, and secured the same by 
deed of trust on the property. This $3,800 note and interest notes were 
sold by Knickmeier-Fleer Realty & Investment Company to defendant, 
Louise Lowe, on October 23, 1941, for full face value including interest 
to the date of sale, amounting to $3,819.53, and Miss Lowe paid that 
amount. 

*- Louise Lowe, who had also had prior dealings with the Knickmeier- 
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Fleer Realty & Investment Company, was at its office in October, 1941, 
when Mr. Schreimann, who was sales manager for that Company, asked 
her if, she would like to take a loan at 1157 Meyer Avenue, and directed 
her how to get there; she went out and looked at the property and later 
returned and told Mr. Windmueller she would take the loan. As stated 
her deal was closed October 23, 1941, at which time the $3,800 note, and 
interest notes and loan papers, were delivered to her, and she paid full 
value for them and has had them in her possession since. Among the 
loan papers delivered to Louise Lowe was the certificate of title hereto- 
fore mentioned with an addition or continuation thereof attached under 
date of October 20, 1941, showing the title vested in F. W. Busse, except 
for the notes and deed of trust which she was purchasing. 

A further complication is brought about by the fact that on Sep- 
tember 27, 1941, F. W. Busse, who was a straw party for Knickmeier- 
Fleer Realty & Investment Company, conveyed the property to Arline A. 
Fleer, for a purported consideration of $100, subject to the deed of trust 
held by Louise Lowe, and on January 31, 1942, Arline A. Fleer executed 
a note for the principal sum of $1,900 payable to Thelma Bushman and 
a deed of trust to secure the same, which note and deed of trust is now 
owned by defendant Philip C. Kopitsky. 

This being a suit in equity, it is reviewable in this Court upon the 
merits, and while some deference is given to the finding of the trial 
court, yet this Court, if it finds itself at variance with the judgment of 
the trial court, will order a new decree in accordance with its finding. 
Edmonson v. Waterston, 342 Mo. 1082, 119 S. W. 2d 318. 

Considering the facts as we have outlined them, unless plaintiff 
prevails and a court of equity reinstates her deed of trust, she will be 
unable to realize on a loan she made in good faith, because of the dis- 
honest conduct of her agent Knickmeier-Fleer Realty & Investment 
Company. On the other hand, if plaintiff prevails, Louise Lowe and 
Philip Kopitsky, both of whom, so far as the record shows, in good faith 
loaned money and took deeds of trust on the property, must suffer their 
securities to be subject to plaintiff’s notes because of the dishonest 
eonduct of Knickmeier-Fleer Realty & Investment Company. And so 
in the final analysis, while other questions are briefed and argued, the 
controlling question in this case simply is, which of two or more innocent 
persons shall suffer by the wrongdoing of a third party. 

In determining this question we do not lose sight of the equitable 
rule that where one of two innocent parties must lose because of a third 
party’s fraud, if the equities are equal, the one who has the first lien or 
claim in point of time will be protected. Lustenberger v. Hutchinson, 
343 Mo. 51, 119 S. W. 2d 921. In the Lustenberger case the question 
of balanced equities was considered and plaintiff was given a decree, 
but the facts in that case as found by the court were that plaintiff and 
defendant were both negligent and for that reason the Supreme Court 





vy fy 


eo wv ev" | ey 


THE BANKING LAW JOURNAL 793 


said that the trial court was justified in considering that equities 
between the parties, with respect to negligence in making investigation, 
were not unequal. Such are not the facts in this case. 

Before Louise Lowe purchased the $3,800 note and deed of trust she 
personally inspected the property, and when the notes and deed of 
trust were delivered to her she also received a certificate of title showing 
the notes she was purchasing to be a first lien on the property, and the 
extended certificate of title showed that the prior deed of trust (Miss 
Knickmeier’s) had been released. And while it is true that a certificate 
of title would not be proof of title in a case where the title was being 
tried, yet it would be evidence tending to establish Louise Lowe’s good 
faith and care and caution in closing her purchase of the notes and 
deed of trust. She used all of the care and caution that an ordinarily 
careful and prudent person would use and was guilty of no negligence 
whatever. 

So much cannot be said for Louise Knickmeier. True, when she pur- 
chased her note for $3,500 and the deed of trust, she did so with the 
same good faith and inquiry as did Louise Lowe later when she pur- 
chased her note for $3,800 and the deed of trust. But when on Feb- 
ruary 27, 1941, she delivered her notes and paper to her agent, Knick- 
meier-Fleer Realty & Investment Company, she trusted implicitly to 
Fleer and other officers of the Company for results, without the slightest 
inquiry as to how the result, to-wit, the collection of her notes, would 
be accomplished; she accepted a receipt which explicitly told her that 
the collection would be credited to her account with the Knickmeier-F leer 
Realty & Investment Company. That is exactly what was done, and the 
ledger of the Realty & Investment Company shows that on October 29, 
1941, within six days after the close of the Lowe deal, Louise Knickmeier 
was given credit for $3,500. She had delivered the note to her agent 
Knickmeier-Fleer Realty & Investment Company endorsed in blank, 
and so endorsed it was payable to bearer. It was transferred in the 
ordinary and usual way that notes are transferred to purchasers, or to 
agents with unrestricted authority. So transferred, it clothed the person 
holding it with all the evidences of ownership. Barnes v. Ganss, Mo. 
App., 72 S. W. 2d 884. She thus placed it within the power of her 
agent to either mistakenly or dishonestly dispose of her notes or the 
proceeds thereof and release her deed of trust. She was negligent in 
doing this. She could easily have protected herself by holding her 
notes until advised by Fleer that he was ready to close the ‘‘deal pend- 
ing that will require rewriting the loan papers.’’ She must have known 
and contemplated that the Knickmeier-Fleer Realty & Investment Com- 
pany through some officer or employee would release her deed of trust 
when the loan papers were rewritten. 

The fact that the letter from Knickmeier-Fleer Realty & Investment 
Company by Dittrich, secretary, under date of February 24, 1941, 
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informed Miss Knickmeier that the purpose of wanting her loan papers 
was that they had a deal pending that would require rewriting the loan 
papers was in itself notice to her that the Company would collect her 
note and do everything necessary to that end, including, ex necessitate 
rei, the release of her deed of trust. Fried v. Schiff, Mo. App., 181 S. W. 
2d 776. Then when the Company receipted for the loan papers, it was 
expressly stated in the receipt, ‘‘Left with us for collection, and credit 
to your account,’’ ete. These words in connection with the avowed 
intention of rewriting the loan papers could only mean a collection 
made by negotiating a new loan, and that is what the Realty & Invest- 
ment Company did do by negotiating a loan for $3,800. What it wrong- 
fully and fraudulently did was in appropriating the $3,800 to other 
purposes than paying plaintiff’s note, for which the appellants would 
not be responsible. And while it may have been an irregularity, as 
contended by respondent, to release the Knickmeier deed of trust 
before actually collecting three days later on the Lowe deed of trust, the 
release would not have been fraudulent as to plaintiff if the money 
when received from Miss Lowe had actually been paid to or held as a 
credit for Miss Knickmeier. Miss Knickmeier had turned over her note 
to be collected and credited to her account without any specific direction 
as to how the collection be handled by her agent, the Knickmeier-Fleer 
Realty & Investment Company. She trusted her agent to handle the 
details of the matter according to its own method of procedure. And 
as above stated in the final analysis the fraud was not in releasing 
plaintiff’s deed of trust but it was in embezzling the proceeds. Fleer and 
his associates did rewrite the loan papers by having the then record 
owner of the property F. W. Busse execute a note for $3,800 and a deed 
of trust securing it to Emma Langenberg, who endorsed the note in 
blank, and then selling that note to Louise Lowe, and instead of remit- 
ting to Louise Knickmeier $3,500 used the proceeds of the transaction 
for some other purpose, and left Louise Knickmeier with only a credit 
on the ledger of an insolvent corporation. 

Cases are numerous to the effect that under such circumstances the 
loss must fall‘on the one who negligently or trustfully opens the door to 
the wrongdoer. ‘‘The old equitable rule is applicable that, where one 
of two innocent parties shall suffer by reason of the fraud of a third 
person, the one who permits himself to be deceived and thus puts it in 
the power of such third person to defraud another should be the loser 
rather than the latter.’’ General Motors Acceptance Corporation v. 
Holland, Mo. App., 30 S. W. 2d 1087, 1090. ‘‘When one of two innocent 
persons must suffer a loss, it must be the one whose carelessness or trust- 
fulness has brought it about.’’ C. I. T. Corporation v. Hume, Mo. App., 
48 S. W. 2d 154, 157. ‘‘Seeing somebody must be.a loser by this deceit, 
it ig‘more reasonable that he that employs and puts confidence in the 
deceiver should be a loser than a stranger.’’ New York Indemnity Co. v. 
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Andrew County Bank, 227 Mo. App. 878, 59 S. W. 2d 741, 743, quoting 
from Hern v. Nichols, 1 Salk 289. ‘‘When one of two innocent persons ‘ 
must suffer from the wrongful act of another, he must suffer who placed 
the party doing the wrong in a position to do it.’’ Edmonson v. Waters- 
ton, supra [342 Mo. 1082, 119 S. W. 2d 321.] To the same effect is the 
holding in the case of Schrader v. Westport Ave. Bank, 236 Mo. App. 
362, 156 S. W. 2d 753. 

This is not a rule of equity peculiar to Missouri, it is a universal 
rule. It is stated in 41 C. J. 585, 586, as follows: ‘‘As between a mort- 
gagee whose mortgage has been discharged of record solely through the 
act of a third person, which act was unauthorized by the mortgagee and 
for which he was in no way responsible, and a person who has been 
induced by such cancellation to believe that the mortgage has been 
canceled in good faith, and has dealt with the property by purchasing 
the title or accepting a mortgage thereon as security for a loan, the 
equities are balanced, and the lien of the prior mortgage, being first 
in order of time, is superior. If, however, the owner of the mortgage 
is responsible for the mortgage being released of record as where the 
entry of satisfaction is made possible by his own neglect or misplaced 
confidence, or by his own mistake, or where he is shown to have received 
actual, satisfaction or to have accepted the benefit of the transaction 
which resulted in the release, he will not be permitted to establish 
his lien to the detriment of one who has innocently dealt with the prop- 
erty in the belief that the mortgage was satisfied.’’ 

And in the case of McConnell v. American National Bank, 59 Ind. 
App. 319, 103 N. E. 809, 811, the Appellate Court of Indiana states the 
rule as follows: ‘‘If, however, the mortgagee is in any way responsible 
for the mortgage being released of record, or if the release of record 
is procured through the neglect, incaution, credulity, or misplaced con- 
fidence of the mortgagee, a different rule will govern in determining 
the equities between the mortgagees and one who has innocently dealt 
with the property in the belief that the mortgage was satisfied. In such 
a ease the mortgagee is estopped in.equity from asserting the priority of 
his mortgage. When one of two innocent parties must suffer loss, it 
must fall upon that one who by incaution or misplaced confidence occa- 
sioned it, or who placed it in the power of a third party to perpetrate 
the fraud which occasioned the loss. City Council of Charleston v. 
Ryan, 22 S. C. 339, 53 Am. Rep. 713; Heyder v. Excelsior Building, etc., 
Co., 42 N. J. Eq. 403, 8 A. 310, 59 Am. Rep. 49; Wittenbrock v. Parker, 
102 Cal. 93, 36 P. 374, 24 L. R. A. 197, 41 Am. St. Rep. 172; 27 Cyc. 
1226.”’ 

Respondent has cited and argues from a number of cases, none of 
which we deem in point because of the facts being entirely different. 
This case must be distinguished from cases where the record has been 
released by presenting to the recorder a forged note, or a stolen note, or 
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a duplicate copy of the note, or where the release was by mistake of the 
recorder, or where the release was made without consent of the mort- 
gagee and without negligence on the mortgagee’s part. 

Viewing this case as one which comes squarely within the above rule 
of equity and must be determined thereby, it. would be superfluous to 
dwell on other points presented in the various arguments of respective 
counsel. 

The judgment is therefore reversed, and the cause remanded, with 
directions to the trial court to dismiss plaintiff’s suit. 


Qualified Signature on Face of Note Held Gratuitous 
Surety 


Koblegard Co. v. Maxwell, Supreme Court of Appeals of West Virginia, 
34S. E. Rep. (2d) 116 


Where one signs a negotiable promissory note on the face thereof 
gratuitously and for the accommodation of the principal debtor with 
the qualification ‘‘Sec.’’ after his signature and the record discloses 
that the payee-holder of the note, at the time of its execution and 
delivery, understood that the qualifying abbreviation meant 
‘*Security,’’ the party thus signing is held not to be an accommoda- 
tion maker within the meaning of the Negotiable Instruments Act, 
but a gratuitous surety and as such is entitled to the protection 
afforded under the general law of principal and surety. Parol 
evidence is admissible to prove the relationship between the parties 
to the contract and the creditor’s knowledge that the alleged surety 
was in fact a surety. 

It was further held that where the maker of the notes bearing 
signatures of different sureties, deposited with the payee holder, 
collateral security for all of the notes without any direction as to 
the application of the security, the payee could apply the proceeds 
of the collateral to the notes as he thought would benefit him most. 
The payee was under no obligation to apply the proceeds on a pro 
rata basis. 


Action in assumpsit by the Koblegard Company against’ Franklin 
Porter Maxwell on a note. The trial court entered judgment in de- 
fendant’s favor upon a directed verdict, and plaintiff brings error. 

Judgment reversed, verdict set aside, and new trial awarded. 

Robinson & Stump and John S. Stump, all of Clarksburg, and 
Myron B. Hymes, of Buckhannon, for plaintiff in error. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 688. 
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E. L. Maxwell, of Elkins, H. Roy Waugh, of Buckhannon and _ 
D, H. Hill Arnold and Arnold & Crawford, all of Elkins, for defendant 
in error. | 


RILEY, J.—The Koblegard Company instituted this action in 
assumpsit in the Circuit Court of Upshur County against Franklin 
Porter Maxwell upon a negotiable promissory note, dated January 1, 
1932, for $10,000, payable four months after date, and signed on the 
face thereof by Wm. Post, Annie Post, John Post, and the defendant 
whose signature appears ‘‘F. P. Maxwell, Sec.’’ Plaintiff prosecutes 
this writ of error to a judgment in defendant’s favor entered upon a 
directed verdict. 

Defendant claims he signed the notes as surety and was discharged 
by certain actions of plaintiff, while plaintiff claims defendant was an 
accommodation maker and was bound to pay the note in any event and, 
if the relationship of surety existed, plaintiff did nothing to effect a 
discharge. 

In 1926 William Post conveyed to Pecks Run Coal Company 449.12 
acres of land in Upshur County, West Virginia, by deed in which 
grantor retained a vendor’s lien securing nine negotiable promissory 
notes ‘payable to Post’s order on or before one to nine years from date, 
respectively, each in the principal sum of $15,243.55-5/9, with interest 
payable annually. The Coal Company paid the note payable on or 
before one year from date at the maturity thereof. The note payable 
on or before nine years from date was assigned by Post to The Traders 
National Bank of Buckhannon to secure certain indebtedness which 
Post then owed the Bank, and the note payable on or before two years 
from date Post was assigned to plaintiff as collateral upon four notes 
all payable to the latter and held by it: (1) The note upon which this 
action is based; (2) a $5,000 note, dated January 5, 1932, signed on the 
face thereof by William Post, Annie Post, John Post, and the defendant 
as ‘‘F’. P. Maxwell, Secy’’; (3) a note for $3,000, dated January 31, 
1932, signed on the face thereof ‘‘ William Post, Annie H. Post, J. H. 
Post and Adam Post, Security’’; and (4) a note for $1,000, dated 
January 25, 1932, signed on the face thereof by ‘‘ William Post, Annie 
H. Post, J. H. Post and Adam Post, Security.’’ 

A controversy arose as to which of the two Pecks Run Coal Com- 
pany’s notes assigned to plaintiff and Traders National Bank had been 
assigned first. Plaintiff and the Bank agreed, as evidenced by an 
indorsement on the back of the latter’s note that the said note was 
subordinate ‘‘in lien’’ to plaintiff’s note ‘‘provided said Koblegard or 
Koblegard and Company shall not disturb the William Post Trust.’’ 
By the ‘‘William Post Trust,’’ the parties meant a deed of trust dated 
May 25; 1932, from William Post and wife to H. Roy Waugh, Trustee, 
conveying numerous tracts of land, not including the 449.12-acre tract, 
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and securing a large indebtedness due in various amounts to many 
debtors. This indebtedness was never paid in full, but 32 per cent 
thereof was paid from the estate in bankruptcy of William Post, who 
filed a petition in bankruptcy shortly after the four months period 
following the recordation of this deed of trust. Post’s creditors, who 
were not secured by this deed of trust, received nothing. The Waugh 
deed of trust was made at the request of Traders National Bank which 
was closed some time during 1932. 

By a deed of trust, dated December 23, 1932, Pecks Run Coal Com- 
pany conveyed to John S. Stump, Jr., Trustee, the 449.12 acres pre- 
viously conveyed to it by William Post, subject to minor exceptions, to 
secure the eight unpaid vendor’s lien notes in the following order of 
priority: (1) The Koblegard note; (2) the note held by the receiver 
of Traders National Bank; and (3) the remaining six vendor’s lien 
notes. This deed of trust was made subject to the vendor’s lien retained 
in the William Post deed, and provided for payment by Pecks Run 
Coal Company to the Trustee of certain monthly minimum amounts, 
as well as a stated sum for each ton of coal mined and removed, upon 
a sliding seale price with reference to the price for which the coal sold. 

This deed contains the following provision: ‘‘The lien of this inden- 
ture is in addition to, and not in lieu of, the said vendor’s lien [the lien 
retained in the deed of William Post and wife to Pecks Run Coal 
Company] and nothing herein contained shall be construed in any 
manner to alter, vary, diminish or impair the rights created by the 
reservation in said deed of said lien.’’ 

Under the Stump deed of trust the Coal Company paid to the 
Trustee a total amount of $23,409.36, from which the Trustee paid 
plaintiff a sum sufficient, when applied by it to the indebtedness secured 
by the Pecks Run Coal Company note, payable on or before two years 
from date, to pay in full, with interest, the $1,000, $3,000, and $5,000 
notes, and the following sums upon the note upon which this action is 
based: August 24, 1935, $622.48; July 10, 1936, $1,300; May 19, 1937, 
$3,400. Plaintiff made these payments on the four notes. In addition 
to these payments the sum of $5,254.85 was paid on February 14, 1941, 
on the $10,000 note from funds derived from the sale of the lands 
securing the vendor’s lien retained in the deed of Post to the Coal 
Company, which sale was made on February 7, 1941, under a decree of 
the Cireuit Court of Upshur County in the chancery suit of Central 
National Bank of Buckhannon against Pecks Run Coal Company. The 
payments made by Stump, Trustee, together with the proceeds of sale 
in the vendor’s lien suit paid in full the Pecks Run Coal Company note 
held by plaintiff as collateral for the four notes, and reduced the instant 
note to the sum of $4,180.39 as of February 14, 1941. 

During 1933 plaintiff sold at public sale to Hurst H. Koblegard, 
then one of plaintiff’s directors, for $100 the six vendor’s lien notes 
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which were third in priority to those held by plaintiff and the receiver 
of Traders National Bank. This sale was attended by F. E. Williams, ‘ 
president of Pecks Run Coal Company, and Koblegard. Prior to this 
sale, Williams had agreed with Koblegard not to bid until the bidding 
on the notes reached the sum of $3,000, and plaintiff agreed to protect 
the note against use for nuisance purposes by bidding up to $3,000, if 
necessary. Before the sale Williams had deposited $1,820 in escrow 
with Merchants National Bank, upon condition that the money be 
returned to him, if the notes were sold to someone other than plaintiff 
for $3,000 or more, but, the condition not having been fulfilled, the 
money was paid to Stump, Trustee, and became a part of the funds 
paid on the Pecks Run Coal Company notes. 

On October 30, 1933, the Coal Company conveyed to Hurst H. 
Koblegard the 449.12-acre tract of land, excepting the coal and mining 
rights and certain small outsales, and subject to the vendor’s lien 
retained in the William Post deed and the Coal Company-Stump deed 
of trust. 

From the time Koblegard acquired title under the Coal Company’s 
deed until the property was sold on February 7, 1941, in the vendor’s 
lien suit, Koblegard paid taxes on the land (excluding the coal), and 
received $1,200 from the sale of timber, eight or nine thousand board 
feet of lumber, and a note, the amount of which is not stated in the 
record, and John H. Post was in actual possession of the land in con- 
sideration of ‘‘cleaning up the land for the rental.’’ Two days after 
he acquired title under the Coal Company’s deed, Koblegard received 
from Stump $1,795.48, as interest on the six Pecks Run Coal Company 
notes, payable on or before three, four, five, six, seven and eight vears 
after date. 

Some time between 1933 and the institution of this suit defendant 
filed a voluntary petition in bankruptey. Plaintiff filed a proof of 
claim in the bankruptcy proceeding, in which it asserted that the only 
security held by it for the debt represented by the $5,000 note and the 
$10,000 note was, ‘‘A vendor’s lien note of Pecks Run Coal Co. payable 
to Wm. Post and assigned by said Post as collateral.’’ The proceeding 
was dismissed upon defendant’s motion and nothing was paid to the 
plaintiff on the $10,000 note out of the bankrupt’s estate. 

At the trial Hurst H. Koblegard testified on cross-examination that 
he was a director of plaintiff corporation at the time the instant note 
was given; that he knew of the note at that time; and that as one of 
plaintiff’s officers he understood that the letters ‘‘Sec.’’ appearing after 
defendant’s signature to the note meant ‘‘Security.’’ 

During all of the foregoing transactions P. H. Koblegard was plain- 
tiff’s president, Hurst H. Koblegard, his son, was plaintiff’s vice-presi- 
dent’ and one of its directors, William Post and P. H. Koblegard’s 
brother-in-law, Annie H.. Post was William Post’s wife and a sister 
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of Mrs. P. H. Koblegard, John H. Post was William and Annie H. 
Post’s son, and William Post, according to defendant’s testimony, ‘‘was 
my uncle by marriage.”’ 

Initially, the question presented by this record is whether defendant 
was a surety or an accommodation maker. If he was surety, his actions 
must be considered to determine whether in law they effected defendant’s 
discharge either in toto or pro tanto. 

As heretofore stated, defendant signed the note on the face thereof 
without having received any compensation therefor. The letters ‘‘Sec.’’ 
appearing after defendant’s name on the note are to some extent 
indicative that the relation of principal and surety existed between 
defendant and the other signers. Hurst H. Koblegard, plaintiff’s vice- 
president and one of its directors, testified that he knew of the $10,000 
note at the time of its execution and of the letters ‘‘Sec.’’ appearing 
after defendant’s signature, and at that time he understood the letters 
to mean ‘‘Security.’” This evidence clearly establishes that defendant 
was a surety and not, as plaintiff claims, an accommodation co-maker 
of the note, provided such relationship applies to a negotiable instru- 
ment. Im this jurisdiction parol evidence is admissible to prove the 
relation of suretyship between the parties to a written contract. Parsons 
v. Harrold, 46 W. Va. 122, 32 S. E. 1002; Creigh v. Hedrick, 5 W. Va. 
140. See generally 8 Am. Jur., Suretyship, Section 1106. 

Basing further consideration of this case upon the foregoing premise. 
the question presented by this record is whether the law of principal! 
and surety applies to a negotiable instrument. The Negotiable Instru- 
ments Law, Code, 46-8-1, provides for the manner in which a negotiable 
instrument may be discharged. Section 2 provides when a party to a 
negotiable instrument is discharged. The four instances contained in 
Section 1 which would effect the discharge of a negotiable instrument 
do not apply to a surety. It is to be noted that the words ‘‘person 
primarily liable’’ are used in lieu of the words ‘‘principal debtor,’’ used 
in Code 1923, 98A, 119, in order, according to the revisers’ note ‘‘to 
eliminate questions of suretyship, leaving them to be dealt with as at 
common law.’’ Code, 46-8-2, specifies when a party to a negotiable 
instrument is to be discharged: ‘‘(a) By an act which discharges the 
instrument; (b) By the intentional cancellation of his signature by the 
holder; (¢) By a valid tender of payment made by a prior party. 
(d) This section does not include the rules governing the discharge of 
a surety or a party secondarily liable because of such secondary 
liability.”’ Following the suggestion contained in the revyisers’ note to 
this section of the Code, subsections 5 and 6 of Section 120, Chapter 
98A, Code 1923, were deleted because they embrace only certain doctrines 
of suretyship while ‘‘other equally important’’ rules of suretyship were 
not codified. From the revisers’ notes to both sections of the 1931 Code, 
we think they intended, as in our opinion the statute actually does, to 
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take wholly from the operation of the Negotiable Instruments Law, 
the entire law of suretyship. 
The deletion of subsections 5 and 6 of Section 120, Chapter 98A, 
Code 1923, from the statutory law of this State by the enactment of 
Code, 1931, and the substitution of the words ‘‘ person primarily liable’’ 
for ‘‘principal debtor’’ in Code, 46-8-1, together with the substitution 
of the words ‘‘a party’’ in Section 2 in lieu of the words ‘‘person 
secondarily liable’’ used in Section 120, Article VIII, Chapter 984A, 
Code, 1923, in our opinion evidence a clear legislative intent to make 
the relation of principal and surety as it existed at common law ap- 
plicable to negotiable instruments. This position is consonant with the 
revisers’ notes to said Section 46-8-1 and 2 of the 1931 Code. In view 
of the change in our statute the position of plaintiff’s counsel, assumed 
in reliance upon the eases in the annotations to the cases of Vernon 
Center State Bank v. Mengelsen, 166 Minn. 472, 208 N. W. 186, 48 
A. L. R. 710, and Peter v. Finzer, 116 Neb. 380, 217 N. W. 612, 65 
A. L. R. 1419, is untenable. So far as the immediate question is con- 
cerned, cases. dealing with a statute identical with our statute before 
the amendment are to be distinguished from the instant case. For 
instance: the facts in the case of Harrison v. Cravens, 25 Tenn. App. 
215, 155 S. W. 2d 873, cited by defendant’s counsel, are substantially 
identical with the facts of the instant record. There two of the 
defendants signed the note upon which the action was based with the 
qualification ‘‘Sec.’’ and ‘‘surety’’ after their- respective names. The 
payee knew that they had signed only for the accommodation of the 
maker. The Tennessee Court reversed the trial court in dismissing the 
action as to the accommodating defendants, and entered judgment in 
plaintiff’s favor. But the Tennessee statute, so far as it dealt with the 
question we have immediately before us, was identical with Sections 119 
and 120, Article VIII, Chapter 98A of Code, 1923. The case of Marshall 
County Bank v. Fonner, 113 W. Va. 451, 168 S. E. 375, cited by plain- 
tiff’s counsel in support of its theory that defendant is an accommoda- 
tion party within the meaning of Code, 46-2-@ may be distinguished 
from the case at bar. In that case there was no qualification to the 
signatures of the alleged accommodation makers, and from’ the state- 
ment of. facts it appears that at the time the note was delivered to 
plaintiff, he knew that the accommodating parties were accommodation 
makers,. which precludes any idea that they were gratuitous sureties. 
We disapprove such parts of that opinion as would indicate that the 
law of suretyship where the relation of principal and surety is shown 
under proper evidence does not apply to a negotiable instrument. 
We are of the opinion that the defendant is a gratuitous surety within 
the meaning of the general law of surety, as it existed prior to the 
enactment of Chapter 98A, Code, 1923, and not an accommodation 
party, as defined by Code 1931, 46-2-6, and, as such, on the question 
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whether a discharge either in toto or pro tanto was effected, the general 
law of suretyship should be applied in appraising his rights and 
liabilities. 

Unlike a surety for hire an accommodation or gratuitous surety is a 
favorite of the law. In the application of a contract of suretyship, the 
rule of strictissimi juris applies to such surety. Board of Commis- 
sioners of Ohio County v. Clemens et al., 85 W. Va. 11, 100 S. E. 680, 
7 A. L. R. 373; American Surety Co. of New York v. Commonwealth, 
180 Va. 97, 21 8S. E. 2d 748; Feinsinger’s Stearns’ Law of Suretyship, 
pages 402, 403; but the rule does not apply to the construction of such 
contract. L. Schreiber & Sons Co. v. Miller Supply Co. 77 W. Va. 236, 
87 S. E. 353. Any material modification of a contract with a gratuitous 
surety, made between the creditor and the principal, without the surety’s 
consent, will operate to effect a discharge in toto; but the modification 
must be the result of an agreement binding on both creditor and 
principal. 50 Am. Jur., Suretyship, Sections 48, 49, 50 and 60. In 
First National Bank of Philippi v. Kittle et al., 69 W. Va. 171, 71S. E. 
109, 37 L. R. A., N. S., 699, Ann. Cas, 1912 D, 113, it was held, ‘‘A 
creditor is bound to use proper care and diligence in the management 
and collection of collateral securities; and a surety will be released, 
to the extent of the loss actually sustained by the negligence of the 
creditor, to the same extent, as if such loss was due to some positive 
act of the creditor.’’ And where there has been a misapplication of 
funds, the surety not assenting thereto, and the risk is thereby materially 
increased, the surety will ordinarily be discharged. Hamilton v. 
Republie Casualty Company et al., 102 W. Va. 32, 1385 S. E. 259. But 
where the rights of a surety are altered by the creditor’s failure to 
apply for the surety’s benefit all moneys and securities of the principal 
within his control which he has the right to apply, the surety is released 
pro tanto. 50 Am. Jur., Suretyship, Section 109. 

Defendant’s counsel assert that if defendant is a surety and not an 
accommodation maker, he is discharged because, (1) plaintiff modified 
the contract of suretyship without defendant’s consent, and committed 
acts detrimental to defendant; (2) plaintiff misapplied the proceeds of 
the $15,243.55-5/9 collateral note to payment in full of the $1,000, $3,000, 
and $5,000 notes, and to partial payment only of the instant note; and 
(3) the sale of the six Pecks Run Coal Company notes was void because 
consummated through an arrangement which was tantamount to a 
stifling of bids. 

Defendant’s first position that plaintiff modified the contract of 
suretyship without defendant’s consent and committed acts detrimental 
to defendant, is, to a large extent, grounded upon the Waugh deed of 
trust. “According to plaintiff’s brief William Post and wife, while insol- 
vent, executed the deed of trust to Waugh, dated May 25, 1932, securing 
practically all of Post’s creditors except plaintiff, and that during the 
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four months period within which suit could be instituted to set it aside, 
under Code, 40-1-5, Peter Koblegard agreed by contract not to institute © 
suit for such purpose. Defendant’s counsel admit, and rightly so, that 
defendant would not have been released by plaintiff’s non-action in the 
bringing of such suit. 2 Daniel on Negotiable Instruments, 6th Ed., 
Section 1311. At the time the Waugh deed of trust was executed, Post 
was greatly indebted to Traders National Bank. After a receiver was 
appointed for the Bank, at the receiver’s request, he gave the Waugh 
deed of trust on the basis of which thirty-two per cent of the indebted- 
ness secured thereby was paid out of the estate of William Post in 
bankruptcy. 

About this time there was a real controversy between the Bank’s 
receiver and plaintiff as to whether the vendor’s lien note held by the 
former was prior or subsequent to the vendor’s lien note held by plain- 
tiff. Koblegard’s agreement with the receiver not to attack the Waugh 
deed of trust resulted in establishing priority of the Koblegard note over 
that held by the receiver, which, in fact, resulted in a benefit to defendant 
rather than a detriment. As a result the vendor’s lien note held as 
collateral for the $10,000 note was paid in full, and the proceeds thereof 
were available toward the payment of all four notes. If such priority 
had not been established by agreement, the Bank’s note would have had 
priority over the Koblegard note, or the notes would have been on a 
parity depending upon the solution of the controversy. In either event 
the Koblegard note would have been only partially paid. 

There was no extension of time to the Posts on the note upon which 
this action is based, which would operate to effect defendant’s discharge, 
because (1) the Stump deed of trust specifically provides that ‘‘The 
lien of this indenture is in addition to, and not in lieu of, the said ven- 
dor’s lien, [the lien reserved in the Post-Pecks Run Coal Company deed] 
and nothing herein contained shall be construed in any manner to alter, 
vary, diminish or impair the rights created by the reservation in said 
deed of said lien’’; (2) there was no binding agreement between the 
creditors and the Posts whereby plaintiff undertook to forbear enforcing 
the notes upon which defendent was surety; (3) the agreement and all 
negotiations between plaintiff and the Posts concerned matters collateral 
to the indebtedness sought to be collected in this action; and (4) the 
failure to have the Waugh deed of trust set aside did not prejudice 
defendant in the least. In the latter regard, the fact that no interest was 
paid on the vendor’s lien note securing the note in question during the 
time it was unpaid did not, contrary to the suggestion of defendant’s 
counsel, cause defendant to lose anything. It is true, if interest had 
been paid on the vendor’s lien note, the principal of the notes which it 
secures would have borne a proportionately like reduction in interest. 
Dollar for dollar the two notes were bearing a like rate of interest. 

Defendant’s second position that plaintiff misapplied the proceeds of 
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the Pecks Run Coal Company note held by Koblegard as collateral to 
the four notes it secured is not, in our opinion, sustained by the record. 
Neither the Posts, Pecks Run Coal Company, nor defendant made any 
request for a particular application of the payments to the four notes. 
. The money paid to plaintiff by Stump was not a payment by the Posts. 
It consisted simply of the proceeds of a single collateral note securing 
indebtedness represented by the four notes, the respective due dates of 
which are not shown by the record. A general payment by a debtor 
without direction may be applied by a creditor as he may determine. 
Jones on Collateral Securities, 3rd Ed. 549. In the case of Wait. 
Executrix, v. Homestead Building Association, 81 W. Va. 702, pt. 2 syl., 
95 8. E. 203, 21 A. L. R. 696, this Court held: ‘‘ Application of a pay- 
ment once made, either by direction of the debtor or in the absence of 
such direction by the creditor, cannot be revoked except with the assent 
of both.’’ And the general rule is that a creditor may, in the absence 
of a contrary agreement, apply the proceeds of collateral securing a series 
of notes to the notes he may deem to his best interest. Feinsinger’s 
Stearns on the Law of Suretyship, 4th Ed., Section 118. Under the 
weight of authority, where collateral covers debts of the principal on 
some of which a surety is bound and on others he is not bound, a 
ereditor may, except in the case of a special pledge for a particular debt 
or debts, apply the proceeds of collateral to debts on which the surety 
is not bound in preference to those on which he is bound. For an 
excellent collation of authorities see annotations to Wait v. Homestead 
Building Association, supra, 81 W. Va. 702, 95 S. E. 203, 21 A. L. R. 696; 
Salt Lake City v. O’Connor, 68 Utah 233, 249 P. 810, 49 A. L. R. 941; 
Madison National Bank of London, Ohio, v. Weber, Executrix, 117 Ohio 
St. 290, 158 N. E. 548, 60 A. L. R. 199. The principle permitting a 
creditor, in the absence of an agreement for a specific pledge to a par- 
ticular debt, to apply the proceeds of collateral to the notes it secures, 
as he deems best, is based upon the right of the creditor to protect him- 
self by the payment of the debt or debts least secured. Applying this 
principle to a case involving debts secured by different sureties, we think 
a creditor may, as plaintiff has done, choose among different sureties and 
apply the proceeds of collateral on other than a pro rata basis. 


The sale of the six vendor’s lien notes to Koblegard, even if void or 
voidable, did not prejudice defendant. By virtue of the priority agree- 
ment between Koblegard and the Bank’s receiver and under the Stump 
deed of trust, the vendor’s lien note securing the four Koblegard notes 
was held in a position of priority to the other seven unpaid vendor’s 
lien notes, and it alone was paid in full from the proceeds derived from 
the vendor’s lien suit and the payments made under the Stump deed of 
trust. For the same reason the sale of a part of the timber from the 


449.12-acre tract of land secured by the vendor’s lien did not affect 


defendant’s rights. 
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This record, in our opinion, does not disclose any action,on the part 
of plaintiff which would effect a discharge in toto or pro tanto of defend- 
ant’s liability of surety. 

In conformity with an opinion of this Court filed on December 5, 
1944, an order was entered reversing the judgment of the trial court, 
setting aside the verdict of the jury and remanding the case to the trial 
court for the entry of judgment in plaintiff’s favor against defendant 
for the balance due on the principal and interest on the note on which 
this action is based. A rehearing was granted confined to the question 
whether a new trial should be awarded. 

Prior to the case of Maupin v. Scottish Union & National Insurance 
Co., 53 W. Va. 557, 45 S. E. 1003, it was the general rule in this State 
that this Court would award a new trial in a law action upon the setting 
aside of the verdict and reversal of the trial court. Commencing with 
the Maupin ease, this Court in the cases of Anderson v. Tug River Coal & 
Coke Co., 59 W. Va. 301, 53 S. E.. 713; Ruffner Brothers v. Duchess 
Insurance Co., 59 W. Va. 432, 53 S. E. 943, 115 Am. St. Rep. 924, 8 
Ann. Cas. 866; McMillan v. Middle States Coal & Coke Co., 61 W. Va. 
531, 57 S. E. 129, 11 L. R. A., N. S., 840; Soward v. American Car & 
Foundry Co., 66 W. Va. 266, 66 S. E, 329; and Weeks v. Chesapeake & 
Ohio Railway Co., 68 W. Va. 284, 69 S. E. 805, applied the rule that 
there would be no remand for a new trial unless it appears that an 
injustice would be done by such action. The rule announced in these 
cases was overruled in so far as it applied to a motion for judgment 
non obstante veredicto in Dunbar Tire & Rubber Co. v. Crissey, 92 W. Va. 
419, 1148. E. 804. This. case was followed in Zogg v. Kern Oil & Gas Co., 
94 W. Va. 17, 117 §. E..610, and Gray v. Norfolk & Western Railway 
Co., 99 W. Va. 575, 180 S. E. 139. The Zogg case was approved in 
Clise v. Prunty, 112 W. Va. 181, 163 S. E. 864. Where, in an action at 
law, this Court, upon the reversal of a judgment of a trial court, sets 
aside a jury verdict on the ground that there is insufficient evidence to 
support the verdict, a new trial will be awarded in all cases except where 
there is a demurrer to the evidence. For an illuminating discussion of. 
the question immediately under consideration see note by Professor Leo 
Carlin of the College of Law of West Virginia University, 28 W. Va. 
Law Quarterly, 218. 

For the foregoing reasons the judgment of the Circuit Court is 
reversed, the verdict set aside and a new trial awarded. 

Judgment reversed ; verdict set aside; new trial awarded. 


FOX, J., did not participate in that part of the decision which is 
contained in Point 8 of ‘the syllabus thereof. 


LOVINS, President (concurring). 
I concur in the result, but the chameleonie rule discussed in the latter 
part of the opinion and carried into the eighth point of the syllabus has 
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undergone another change. I am in agreement that it is a general rule 
that where this Court sets aside a verdict returned in a law action on 
the ground that the evidence is insufficient to sustain it that a new trial 
should be granted. This general rule is established by the authorities 
cited in the opinion. 

The eighth point of the syllabus herein permits of one exception only 
to such general rule: Where there is a demurrer to the evidence, judg- 
ment should be entered here. Such exception exists. But there is an 
additional exception eliminated by the eighth point of the syllabus, and 
which is stated as follows: ‘‘ When, in an action . . . the evidence is such 
that a verdict for the plaintiff should be set aside, the cireuit court, if 
asked, should direct a verdict for the defendant, and, if it refuses, the 
appellate court will reverse judgment and verdict and remand the case 
for a new trial, unless this court can see clearly that the plaintiff cannot 
better his case upon another trial.’” Hoylman v. Kanawha & M. Railway 
Co., pt. 3, syl., 65 W. Va. 264, 64S. E. 536,22 L. R. A., N.S., 741, 17 Ann. 
Cas. 1149. See Ross v. Kanawha & M. Railway Co., 76 W. Va. 197, 201, 
85 S. E. 180; Butcher v. Sommerville, 67 W. Va. 261, 67 S. E. 726; 
Soward v. American Car & Foundry Co., 66 W. Va. 266, 66 S. E. 329. 
The principle for which the Hoylman ease is here cited as establishing 
a second exception to the general rule above noted has not been overruled. 
The holding here made is in direct conflict with that made in the Hoyl- 
man case. Moreover, the rule laid down in this ease is so inflexible that 
it will tend to prolong needless litigation. It is my opinion that where 
it can be seen clearly that no additional facts can be shown on a second 
trial making a better case for the plaintiff in an action at law, this Court 
should enter judgment regardless of whether there has been a demurrer 
to the evidence in the trial court. 


Inconsistent Provisions on Signature Card Held Not to 
Create Joint Tenancy of Contents of Safe 
Deposit Box 


In re Dean’s Estate, District Court of Appeal, California, 155 Pac. Rep. 
(2d) 901 


A provision of signature card for rental of safe deposit box, signed 
by husband and wife so that husband could have access to safe deposit 
box, stating that the survivor shall be the sole renter of box with 
exclusive right of access thereto and possession of the contents 


thereof, is held not to create a joint tenancy as to contents of the box. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 608. 
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The words ‘‘joint tenants’’ appearing as a caption at the top of 
signature card, signed by the husband and wife, followed by words ° 
‘fone signature required—right of survivorship’’ are held not to 
amount to an express declaration that contents of box are to be held 
in joint tenancy and do not create a joint tenancy as to the contents 
of the safe deposit box. The caption on signature card and the words 
following it are inconsistent with the language in the body of the 
writing, which states that survivor shall be sole renter of safe deposit 
box with exclusive right of access thereto and possession of its 
contents. The language of the card, in its entirety, does not establish 
the intention of the parties to create a joint tenancy in ownership of 
contents of safe deposit box. 


Proceeding in the matter of the estate of Martha Dean, also known 
as Martha Metzger Dean, wherein Dr. Lloyd E. Dean filed objections 
to the account of Virginia H. Lindsay, executrix. From an adverse 
judgment, Dr. Lloyd E. Dean appeals. 

Judgment affirmed. 

See also 62 Cal. App. 2d 418, 144 P.2d 849. 

Sherman & Sherman and Glenn M. Still, all of Los Angeles, for 
appellant. 

Lane & Lane, of Long. Beach, for respondent. 


PARKER WOOD, J.—This is an appeal from a judgment that ap- 


pellant was not the owner of the contents of a safe deposit box, which 
he alleged he owned by reason of a joint tenancy agreement with the 
decedent. 

Lloyd E. Dean, the appellant, and Martha Dean, the decedent, were 
married in 1923. In 1931 Mrs. Dean rented a safe deposit box in a bank, 
and the ‘‘signature card,’’ purporting to state that the box was held in 
joint tenancy, was signed by Mrs. Dean and her sister, Virginia H. 
Lindsay, who resided in the State of New York. Separate property of 
Mrs, Dean which included stocks, bonds, promissory notes, and jewelry, 
was placed in the box. In 1933 that box was surrendered, and another 
box in the same bank was rented by Mrs. Dean. Another signature card, 
purporting to state that the box was held in joint tenancy, was signed 
by her and her sister, and the property was transferred to the-new box. 
Mrs. Dean went to a hospital for medical treatment a few days before 
January 19, 1942, and her physician told her that she could not get well. 
On January 19, 1942, she desired to see some of the things that were in 
the box, but being very ill she could not go to the bank, and her sister, 
who had joint access to the box, had not arrived from New York. 
On that day, January 19th, she requested appellant to bring certain 
things from the box to her, and she signed a letter, written by appellant 
and addressed to the bank, which stated: ‘‘I hereby authorize you and 
request that you turn over to my husband Dr. L. E. Dean the long 
brown envelope marked ‘F. H. A.’ containing Fidelity Building & Loan 
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book and all other papers, and any or all other contents as requested.’’ 
He presented the letter to the bank on that day, and the bank told him 
that it could not comply with the request ‘‘in that way,’’ that ‘‘they 
had certain forms, certain ways of doing things, and it would probably 
have to be done that way.’’ The bank gave him a card and said further 
‘‘if she wanted to have it transferred, or have it put in joint tenancy, 
then I [he] could enter the box.’’ He then returned to the hospital and 
told Mrs, Dean that the bank ‘‘could not grant her request in that letter, 
in that way,’’ that if ‘‘she wanted to make a joint tenancy card, I [he] 
could enter the box and get whatever I [he] wanted to, or whatever she 
wanted, out of it.’’ She and appellant then, on January 19, 1942, signed 
the ecard which he had brought from the bank, and he thereupon delivered 
it to the bank and opened the box and took the Federal Savings & Loan 
pass book to her. He had never been authorized to open that box before 
that time. That card signed by them was in substance as follows: 


‘‘Joint Tenants (One signature required—Right of Survivorship) 
‘Bank of America National Trust and Savings Association 


““Date—1-19-1942 
‘‘Safe Deposit Box No. 2758 

‘‘Subject to the conditions and regulations printed on the back of 
the receipt for rent of above numbered safe deposit box . . . the under- 
signed jointly and severally hereby further agree with said bank and 
with each other as follows: 

‘“(1) That right of access to said box and the contents thereof and 
to remove all or any part of said contents and/or surrender of said box 
shall be had by either of us without consent of or notice to the other of 
ae 
‘*(2) That in the event of the death of any person entitled at any 
time to access of said box, the survivor(s) will notify said bank at once 
.. . and, in the absence of such notice, the bank’shall be entitled .. . 
to act as if such decedent were alive; further, that the survivor(s) will 
and shall for every purpose be the sole renter(s) of said box, with the 
exclusive right of access thereto and possession of the contents thereof; 

‘*(3) That we will indemnify the bank against all loss and liability 
... by reason of its reliance upon any of the conditions . . . contained 
herein . . . including the bank’s permitting access to said box .. . after 
the death of any person entitled to access... ; 

‘*(4) That we will hold you free from any claim on the part of 
either of us because of any use or disposition at any time by either .. . 
of us of any of the contents of said .. . box; 

‘*(5) That the bank is authorized to charge the rent .. . 

**(6) That this agreement and the conditions . . . on said receipt... 
are binding on our respective heirs . . . 

‘*We hereby acknowledge delivery to us of the aforesaid receipt for 
rent and of two keys to said box. 

‘‘Mrs. Martha Dean 
‘*Dr. L. E. Dean 


“*Witness: R: MeComb’’ 
(Emphasis added.) 
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On January 20th she signed another letter to the bank, written by 
appellant, which stated: ‘‘I hereby request and authorize you to transfer — 
my safety deposit box number 2758 from my name and that of my sister, 
Mrs. J. D. Lindsay, to that of the bearer of this note—my husband, 
Dr. L. E. Dean.’’ He then presented that letter to the bank, and on that 
day, January 20th, an ‘‘individual’’ signature card was signed by him, 
and the safe deposit box was transferred to the name of appellant only. 
Thereafter and until the death of Mrs. Dean on January 30, 1942, 
appellant opened the box on 4 different days at the request of Mrs. Dean, 
and took therefrom and delivered to her the jewelry, certain bonds, and 
a note for $800 payable to Mrs. Dean which had been signed by her 
sister, Mrs. Lindsay. Mrs. Dean gave the jewelry and the note to her 
sister, and told appellant to return the bonds to the box, except one bond 
which she thought should be sold, and as to that one she told him to 
keep it ‘‘in his possession.’’ When she gave the note to her sister, Mrs. 
Dean signed on the back of it under writing placed thereon by appellant 
‘‘transferring it into the name’’ of her sister, and then ‘‘handed’’ the 
note to her, gi 


Appellant and Mrs, Lindsay were appointed executor and executrix, 
respectively, of Mrs. Dean’s will. Both of them signed and swore to the 
inventory of the estate on April 7, 1942, which included the contents of 
the safe deposit box. On May 13, 1942, in a petition for authority to 


exchange securities they listed, as property of the estate, the securities 
which had been in the safe deposit box. Mrs. Lindsay, as executrix, filed 
a first account current and petition for fees on June 9, 1943... On June 
25, 1948, appellant filed objections to the account, and alleged that: the 
contents of the safe deposit box, listed in the inventory as assets of the 
estate of the approximate value of $12,000, were his sole and separate 
property ever since Mrs. Dean transferred the safe deposit box to the 
names of herself and appellant as alleged joint tenants. He alleged 
further that through inadvertence and misunderstanding he joined in 
listing the contents of the box in the inventory. 

The court found that the property listed in the beens was the 
separate property of decedent and that none.of it was owned by appel- 
lant; that decedent did not transfer the contents of the safe deposit box 
to herself and appellant as joint tenants;.that said transfer was. for the 
purpose of convenience only of decedent while she was in the hospital 
and that said box and contents were transferred to the possession of 
appellant as agent only and for the benefit of decedent; and that: the 
listing of said contents in the inventory was not through inadvertence 
or misunderstanding of appellant. 

Appellant contends that the signature card signed by him and 
decedent discloses there could be only one ‘‘true intention in the minds 
of the parties in signing such a card and that is that it is intended to 
create a joint: tenancy in said box and its contents with the right of 
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survivorship.’’ A joint tenancy interest must be created in accordance 
with the provisions of Section 683 of the Civil Code, except that a joint 
tenancy in a bank deposit may be created also under the provisions of 
the Bank Act. A bank deposit is not involved herein. Said Section 683 
provides: ‘‘A joint interest is one owned by two or more persons in 
equal shares, by a title created by a single .. . transfer, when expressly 
declared in the... transfer to be a joint tenancy, or by transfer from a 
sole owner to himself and others . . . when expressly declared in the 
transfer to be a joint tenancy .. .’? (Emphasis added.) Section 686 of 
the Civil Code provides: ‘‘Every interest created in favor of several 
persons in their own right is an interest in common, unless acquired by 
them in partnership . . . or unless declared in its creation to be a joint 
interest, as provided in section six hundred and eighty-three, or unless 
acquired as community property.’’ (Emphasis added.) In Dalton v. 
Keers, 1931, 213 Cal. 204, 2 P. 2d 355, wherein the question was whether 
real property was held in joint tenancy, the court said at page 207 of 
213 Cal., at page 357 of 2 P. 2d: ‘‘It is clear that the contract now under 
consideration did not create a joint tenancy ... . This is true, not because 
of the use of the disjunctive, but by reason of the fact that the instru- 
ment itself did not so declare.’? (Emphasis added.) It was said further 
therein at page 208 of 213 Cal., at page 357 of 2 P.2d: ‘‘In any event 
the interest, if any, which the purchasers acquired under the contract 


of purchase was not a joint tenancy, under the express language of 
sections 683 and 686 of the Civil Code... .’’ 


A question therefore arises as to whether it was expressly declared 
on the signature card, above set forth and under which appellant asserts 
ownership, that the property was to be held in joint tenancy. The words 
‘Joint Tenants’’ appear at the top of the card as a caption. Below the 
caption, that is, in the body of the writing on the card wherein the 
signers recite that they agree ‘‘as follows’’ to certain specific matters, 
the words ‘‘joint tenants’’ or ‘‘joint tenancy’’ were not used, and no 
express declaration was made in the body of the writing that the title 
to the property was to be held jointly or in any manner, or that the 
survivor should be the owner of the property. There is a declaration, 
however, in the body of the writing that the survivor shall be the sole 
renter of the box ‘‘with the exclusive right of access thereto and pos- 
session of the contents thereof.’’ Appellant’s contention that said last 
mentioned provision shows the intention to establish ownership cannot 
be sustained. That provision relates to the status of the survivor in 
connection with the rental of and access to the box and to his status in 
regard to possession of the contents. Neither the word ‘‘title’’ nor the 
word ‘‘ownership’’ is used in that provision or used at all on the card. 
Said provision is a part of a paragraph of the writing which relates to 
absolving the bank from liability for the acts of the survivor in removing 
property from the box, and since the right of access to the box and to 
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possession of the contents by the survivor would afford such protection 
to the bank, it was not necessary, insofar as the bank was concerned, to - 
include in the printed form a provision as to the title to or the ownership 
of the contents of the box. It appears from the whole context of that 
paragraph that the provision concerning access to the box and possession 
of its contents was made for the protection of the bank and was not 
intended to be, and was not, a declaration as to title or ownership of the 
contents of the box. The body of the writing therefore did not expressly 
declare that the contents of the box should be held in joint tenancy. 
(The rent receipt referred to on the card was not offered or received in 
evidence. ) 


At the top of the card, preceding the portion of the printed form 
which has been referred to herein as the body of the writing, the words 
‘‘Joint Tenants,’’ in capital letters 1/16 of an inch in height, appear 
as a caption or headline. In parentheses in the same line with those 
words are the following words: ‘‘One signature required—Right of 
survivorship.’’ That caption and those words in parentheses did not 
amount to an express declaration that the contents of: the box were to be 
held in joint tenancy. It cannot be determined from the caption and 
those words in parentheses what, if anything, was to be held in joint 
tenancy. 

It therefore appears that the caption and the body of the writing 
are inconsistent with each other. The caption refers in general language 
to a joint tenancy, whereas, the body of the writing, which is a specific 
statement of the agreement, does not mention a joint tenancy at all. 
Considering the caption and the body of the writing together and as a 
whole, as appellant asserts should be done in order to ascertain the ‘‘true 
intention in the minds of the parties,’ it appears that it was not 
expressly declared on the signature card that the property in the box was 
to be held in joint tenancy; and it appears further that the writing was 
uncertain and ambiguous as to whether it was the intention of the 
parties to create a joint tenancy in the ownership of the contents of the 
box or to become co-renters with the right of joint access to the box and 
to possession of the contents. 

In the case of Security-First Nat. Bank v. Stack, 1939, 32 Cal. App. 
2d 586, 90 P. 2d 337, which involved the ownership of the contents of a 
safe deposit box under an alleged joint tenancy, the material provision 
in the body of the signature card therein is identical with a provision 
on the card herein. That provision was (32 Cal. App. 2d at page 591, 
90 P. 2d at page 340) : ‘‘ ‘Upon the death of either of us, the survivor 
is and shall for every purpose be the sole renter of said box, with the 
exclusive right of access thereto and possession of the contents thereof.’ ”’ 
The appellant therein contended that the provision created a joint 
tenancy in the contents of the box. The court said (32 Cal. App. 2d at 
page 591, 90 P. 2d at page 340): ‘‘Such contention may be disposed of 
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briefly with the observation that by the terms of the rental agreement 
the survivor acquired merely access to the box and possession of the 
contents. The title to the contents manifestly cannot be affected by such 
phraseology, under the circumstances here presented.’’ It should be 
noted further that the caption of that card, as shown by the reporter’s 
transcript therein (p. 176), conformed with the subject matter of that 
provision, in that the caption was : ‘‘'Co-renters Agreement (survivor 
to have exclusive right of access).’’ Under the interpretation of that 
provision in the Stack case, supra, regarding access to the box, which 
provision is identical with the provision on the card herein: regarding 
access to the box, it appears that the caption on the card herein, ‘‘Joint 
Tenants,’’ ete., does not conform with the subject matter in, the body 
_of the ecard herein. 


Appellant relies upon In re Estate of Gaines, 1940, 15 Cal. 2d 255, 
100 P. 2d 1055, wherein it was held that the property in a safe deposit 
‘box was héld in joint tenancy. That case is distinguishable from the 
present case, in that, the signature card therein was not uncertain or 
ambiguous. The court said at page 260 of.15 Cal. 2d, at page 1058 of 
100 P. 2d: ‘‘The joint tenancy cards signed by the parties with reference 
to both the safe deposit box and the bank accounts would, standing alone, 
be sufficient to create joint tenancies, that is, joint interest with right of 
survivorship to the whole.’? (Emphasis added.) In that case the signa- 
ture card, as shown by the clerk’s transcript therein (p. 70), was in 
part as follows: ‘‘We, the undersigned joint renters of box number 165 
in the Safe Deposit Department . . . hereby agree each with the other 
. .. we have rented said box as joint tenants with right of survivorship, 
and that all property contained therein and which hereafter may be 
placed therein during our tenancy, is and shall be the property of us, 
the undersigned, as such joint tenants, with full rights of possession to 
the survivor(s) in case of death of either of us... and the surviving 
joint tenant . . . shall not remove any of the contents . . . until said bank 
is authorized to permit such removal, in accordance with law.’’ (Em- 
phasis added.) On the signature card in that case it was expressly 
declared, in strict compliance with Section 683 of the Civil Code, that 
the property in the box should be owned by the parties in joint tenancy. 
In the present case the signature card, ‘‘standing alone,’’ was not suffi- 
cient to create a joint tenancy, but was uncertain and ambiguous. 


~The case of Young v. Young, 1932, 126 Cal. App. 306, 14 P. 2d 580, 
583, cited by appellant, which involved the ownership of the contents 
_of a.safe deposit box, is also distinguishable from the present case. The 
card therein recited: ‘‘ ‘We hereby declare that all the contents of said 
safe now or hereafter placed therein, are our joint property and that the 
title and right of ownership thereto and to the whole thereof rests in 
‘the survivor of us as his or her separate property.’ ’? (Emphasis added.) 
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The intention to create a joint interest in the contents was declared in 
that instrument, and no uncertainty was involved therein. 

The 3 witnesses at the trial were called by appellant. No witnesses 
were called by respondent. Oral and documentary evidence was 
received on cross-examination, over the objection of appellant, concern- 
ing the circumstances under which the signature card of January 19th 
was made. In addition to the evidence specifically mentioned above there 
was other evidence relating to the intention of decedent. On January 
19th decedent wrote and signed a letter as follows, addressed to the bank 
but not delivered : ‘‘ Will you please let my husband Dr. L. E. Dean have 
the contents of my Safety Deposit box No, 2758 so I can inspect same.’’ 
(Emphasis added.) On that day she wrote and signed a letter, as 
follows, addressed to a securities broker but not delivered: ‘‘Will you 
please have these securities that I am sending over re-registered in my 
sister’s name, Mrs. J. D. Lindsay, Burt, N. Y.’’ At that time all securi- 
ties of decedent were in the safe deposit box. An unpaid promissory 
note in the sum of $6,050, made by appellant in 1932 and payable within 
6 months to decedent, was in the box. Appellant testified that on 
January 19th, in response to an inquiry by appellant as to what she 
wanted to do with that note, she told him ‘‘to destroy’’ the note (and 
he did destroy it).’ It appears, however, that she did not have the note 
brought to her and did not ‘‘hand’’ it to him or write thereon ‘‘trans- 
ferring it into’’ his name, in accordance with the procedure she had 
followed when she gave the $800 note to her sister. She did not give 
him any of the property which he brought to her from the box. He testi- 
fied that he ‘‘understood that she wanted it [the things from the box 
which he brought to her] for the purpose of turning over for distribution 
to her relatives, her nieces and her sisters.’” The Federal Savings and 
Loan deposit which had been in the names of appellant and decedent as 
joint tenants was, according to appellant’s testimony, transferred to his 
name in order that he might pay her funeral expenses. He testified that 
in July, 1941, when she had a serious surgical operation, she changed her 
personal checking account into a joint tenancy account and from that 
account he paid only hospital and doctor bills. He testified that when 
he told her what the bank’s requirement was, as above stated, relative to 
authorizing him to open the box, that she ‘‘ just indicated that she would 
do it [sign the card], or was willing,’’ but he did not ‘‘recall that she 
made any specific remark.’’ A lady, who had been a friend of decedent 
and appellant for many years, testified that she visited decedent at the 
hospital on several occasions; that decedent said, ‘‘I have not a joint 
account with the doctor [appellant]’’’; that the witness said to dece- 
dent, ‘‘ ‘That will help out, if you want to do anything with the money, 
because with the joint account he would be tied up, like I was with my 
mother’ ’’; that the witness said further to the decedent, ‘‘ ‘If you have 
anything you want the doctor to attend to, put it in his name now’ ’’; 
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that on another occasion decedent said, ‘‘ ‘I want to talk things over. 
I have talked to the doctor.’ ’’—‘‘ ‘You know, I think he has got a good 
idea about that joint account, and I am going to have it attended to’ ’’; 
that on another occasion decedent said, ‘‘ ‘I have settled that. Lloyd 
[appellant] has everything straightened out,’’’ and the witness said, 
** “About the features of the joint account?’ ’’ and decedent said, ‘‘ ‘ Yes, 
I fixed it. I turned that safety deposit box over to him’ ”’; that on 
another occasion when she asked decedent if she had everything fixed 
the decedent said, ‘‘ ‘Yes, I will have everything put in Lloyd’s name, 
so he can handle everything. . . . I am putting everything in the doctor’s 
hands so he can take care of them.’ ”’ 

It is conceded by appellant that until January 19, 1942, the property 
in the box which appellant is claiming was the separate property of 
Mrs. Dean. The evidence shows that during a period of more than 
10 years preceding January 19, 1942, she did not allow appellant to have 
access to her safe deposit box ; that when she knew she could not get well 
she wanted to inspect certain things which were in the box, and wanted 
some of them for the purpose of giving them to her sisters and nieces; 
that since her sister, who had joint access to the box was not available, 
it was necessary in order to obtain the things from the box that she 
authorize some other person to obtain the things for her; that when her 
proposed method of authorization, i. e., by letter to the bank, was rejected 
by the bank, she signed ‘‘without any specific remark’’ the printed card 
which appellant told her would authorize him to ‘‘enter the box and get 
whatever’’ she wanted; that in the letter of January 20th wherein she 
asked the bank to transfer ‘‘my’’ box from ‘‘my name and that of my 
sister’’ to appellant she did not recognize or regard the card which was 
signed on the preceding day as a joint tenancy agreement; that on and 
after January 19th she continued to regard the contents of the box as 
her separate property, in that, she directed appellant on 5 different days 
to bring things from the box to her, and she gave some of them to her 
relatives, directed that some of them be returned to the box, and directed 
that a bond (which she thought should be sold) be kept ‘‘in his pos- 
session’’; and that appellant did not recognize or regard the card of 
January 19th as a joint tenancy agreement and on the contrary treated 
it as her separate property, in that, he listed the property in the inven- 
tory of the estate about 2 months after her death, and listed it as 
property of the estate in a petition to exchange securities filed about 
3 months after her death. He did not assert a claim of ownership of the 
property until approximately 17 months after her death. In her will 
she gave the $6,050 note, made by appellant, to her relatives. 

Appellant asserts that the court did not admit the parol evidence 
or admit the exhibits in evidence for the purpose of explaining the pro- 
visions of the card, but that such evidence was admitted ‘‘under the 
mistaken impression that the evidence went to the weight of the tes- 












THE BANKING LAW JOURNAL 815 


timony as a whole.’’ When the letter to the bank, which was not de- 
livered, and the letter to the securities broker, which was not delivered, 
were offered in evidence, appellant objected and the court said that they 
would show her intent whether they were delivered or not, and that the 
objections go to the weight of the evidence rather than to its admis- 
sibility. It appears, contrary to appellant’s contention, that the court 
received parol evidence, and received documentary evidence in addition 
to the signature card of January 19th, for the purpose of considering it 
in determining the intention of the decedent in signing the card. The 
card being uncertain and ambiguous, such evidence was received prop- 
erly. The evidence was sufficient to support the findings of the court. 

In 32 California Law Review 301, under the topic, ‘‘The Uninten- 
tional Creation of a Joint Tenancy in the Contents of a Safe Deposit 
Box,’’ cases from various jurisdictions relating to the question herein 
are cited. (See 62 B. L. J. 487). 


It is of interest to note that the appellant herein was the appellant 
also in Re Estate of Dean, 62 Cal. App. 2d 418, 144 P. 2d 849, wherein he 
had contested a petition to probate an alleged lost or destroyed will of 
decedent. The trial court therein found that the original will was lost 
or fraudulently destroyed by the contestant, and the court admitted a 
copy of the will to probate. The judgment therein was affirmed. The 
opinion states (62 Cal. App. 2d at page 423, 144 P. 2d at page 851,) that 
on January 27, 1942 (which was 8 days after the signature card herein 
had been signed), Dr. Dean prepared a will for decedent, allegedly at 
her request, which provided in part that she appointed him and Mrs. 
Lindsay ‘‘to administer all my affairs from now on .. . and in accordance 
with my directions and their knowledge of my wishes as already ex- 
pressed or as may yet be expressed, to distribute all my remaining 
worldly goods.’’ That document indicates that appellant herein had 
been instructed by decedent as to the distribution of her property, and 
that it was not her intention to enter into a joint tenancy agreement with 
him when she signed the card. It is also of interest to note further that 
appellant herein did not assert a claim of ownership of the contents of 
the box until he had lost his contest of her will in the trial court. 

Another contention of appellant is that if the property did not 
become his property by reason of a joint tenancy agreement, then it 
became his property by gift on January 20th when the box was trans- 
ferred to his name by himself upon the written request of decedent. 
Whether it was decedent’s intention to make a gift of the property to 
him was a question of fact for the trial court. The acts of decedent after 
January 20th in giving certain parts of the property to other persons 
were inconsistent with the theory of a gift of all the property to appel- 
lant on January 20th. The evidence was sufficient to support the find- 
ings to the effect that the property was not given to appellant. 
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The finding of the trial court that the listing of the contents of the 
box in the inventory was not through inadvertence or misunderstanding 
is supported by the evidence. 

The judgment is affirmed. 


Bank Directors Not Liable to Bank for Disbursements 
for Legal Action to Determine Tenure of Directors 


Miller v. McClure, Supreme Court, 55 N. Y. Supp. 884 


Stockholder of bank brought action to recover disbursements made 
by directors to determine right of directors to hold office. It is 
held that directors cannot be compelled to reimburse bank for such 
expenses. 


Action by Gordon Miller, as a stockholder of Fleetwood Bank, on 
his own behalf and all other stockholders similarly situated, against 
Walter S. McClure and others as directors, to compel defendants to 
reimburse the bank for moneys disbursed in the defense of a proceeding 
in which the right of certain directors to hold office was sustained. From 
an order denying defendants’ motion for a summary judgment, defend- 
ants appeal. 

Reversed. 

Before HAGARTY, Acting P. J., and JOHNSTON, ADEL, LEWIS, 
and ALDRICH, JJ. 

Frank H. Connelly, Jr., of Mount Vernon, for appellant. 

Morris Orenstein, of White Plains, for respondent. 


MEMORANDUM BY THE COURT.—In an action by a stockholder 
of defendant bank to compel appellant directors to reimburse the bank 
for moneys disbursed in the defense of a proceeding in which the right 
of certain directors to hold office was sustained, order denying appellants’ 
motion for summary judgment reversed on the law, with $10 costs and 
disbursements, to be paid by respondent, and the motion granted, with- 
out costs. 

It appearing that the reasonableness of the amount paid for the 
services rendered is not in dispute, the opposing papers fail to establish 
the existence of a triable issue. 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1118. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Trustee Entitled to Additional Commissions as Co-Trustee 


In re Culver, Court of Appeals of New York, June 7, 1945 


Decedent by his will named a bank executor and trustee of his estate. 
Decedent by said will made his daughter a life beneficiary of a trust 
and also donee of the power of appointment over the trust. The decedent’s 
daughter by her will also named the same bank as executor and trustee, 
‘she having exercised her power of appointment with said bank as ¢o- 
trustee with another. 

On the matter of commissions to which bank was entitled as trustee 
under decedent’s will as well as co-trustee under daughter’s will; it was 
held that under the circumstances there being two settlors, two instru- 
ments of trust, two actually different trusts and two sets of trustees, 
the corporate trustee was entitled to the legal rate of receiving com- 
missions when the property subject to the trust created by the decedent’s 
daughter, by virtue of her power of appointment, was turned over to it 
as co-trustee, in addition to the commissions stipulated in a letter 
written to the decedent during his lifetime and prior to the execution 
of his will, wherein the bank accepted the duties of executor and trustee 
as set forth in decedent’s will. 


Termination of Trust 


Estate of Biederman, Surrogate Court of New York, New York County, 113 
New York Law Journal 2002, May 22, 1945 

Decedent testate by his will established a trust which was to terminate 
when his son attained the age of twenty-six years, or in the event the son 
should die before attaining said age, when his daughter attained the age 
of twenty-three years. Decedent further provided in his will that his 
wife should receive the trust income during her confinement in a state 
institution. The contention was raised that the trust should continue 
during the life of decedent’s wife. 

It was held that the contention was unsound and untenable under the 
circumstances. The ages of the decedent’s children and not the term of 
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confinement were the decisive factors in determining the duration of 
the trust. 





—- 





Investment In Mortgage Participations of Trustee Funds by Non- 
Resident Trustees Held Proper 





In re Pessano’s Estate, Supreme Court, Appellate Division, 55 N. Y. Supp. 
(2d) 786 : 

Testator and his wife were born in Philadelphia; they were married 
there ; and their children were born and raised in that city. For business 
reasons, the testator and his wife lived in New York for several years 
prior to his death. However they owned and maintained a home in 
Philadelphia. Immediately after his death, the testator’s wife, who was. 
an executor and trustee, returned to Philadelphia, where she resided 
until her death. The testator’s three children, all of whom are executors 
and trustees, have continued since their birth to live and raise their 
families in Philadelphia, with the exception of one of the heirs who lived 
outside the state of Pennsylvania. The fifth executor and trustee is 
Girard Trust Company, which has its office in Philadelphia and has 
never had an office in New York. The assets of the estate were placed 
in the vaults of said trust company and have been kept and administered 
from there. 

A special guardian designated to represent two great grandchildren 
objected to certain mortgage participation investments made by the 
trustee in the state of Pennsylvania and New Jersey, for which invest- 
ments the accountants were surcharged by the Surrogate Court. At the 
time these investments were made, none of the trustees was a resident 
of New York. All the trustees and the beneficiaries resided in Phila- 
delphia. 

In that part of his will in which the testator referred to investment 
of: trust funds, he said: 

‘*T direct further, and it is my will, that my executors and trustees 
may retain any investment made by me during my lifetime in the same 
form as made, and may invest and reinvest funds and property and the 
proceeds thereof in any form of securities without regard to requirements 
of any law as to investments of executors and trustees, but shall have 
full power and authority to invest in securities, stocks, bonds, or other 
investments which, in their judgment, are safe and for the best interest: 
of my estate; and I request that so far as possible they shall retain any 
investments made by me during my lifetime in the same form as made.’’ 

It was held that the language employed by the testator, when con- 
sidered in the light of the investments which he made during his lifetime, 
was broad enough to exempt his daughters and also the estate of his 
widow, together with the trust company, of any liability for the invest- 
ments made in Pennsylvania and New Jersey. The provisions of the. 
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will are broad enough to permit investments in mortgages on real 
property outside of the state of New York. Surcharges made on trustees 
should be eliminated from decree of Surrogate Court. 


Conversion Into Cash of New Common Stock By Trustee Does Not 
Establish Life Tenant’s Right to Proceeds of Sale 


King Estate, Pennsylvania Orphans’ Court, Allegheny County, April 25, 1945 


The matter at issue upon the filing of the second account of the 
testamentary trustee was one of equitable apportionment between the 
life tenant and remaindermen of the proceeds of sale of 972 shares of 
new common stock of a steel corporation received by the trustee as a 
result of the recapitalization and merger in 1941 of said corporation with 
two of its wholly owned subsidiaries. The life tenant filed exceptions 
to the first account of the trustee contending that the block of 972 shares 
constituted income to which the life tenant was entitled under the will. 
In its second and final account the trustee accounted for the proceeds 
of sale of 1,000 shares of new common stock as corpus and not income. 
The life tenant filed exceptions to this account and contended that the 
proceeds of sale of the 972 shares of said stock should be accounted for 
as income and be distributed to her. 

It was held that the conversion of the 972 shares of new common 
stock into cash did not establish the right of the life tenant to the proceeds 
of the sale. That right could only be measured by the rule of equitable 
apportionment, which could be applicable only in the event of a sale of 
all of the shares of stock of the steel corporation owned by the trust 
estate. Only at such a time can the rights of the remaindermen in the 
intact value of the original shares be evaluated and protected. 


Apportionment of Estate Taxes—Executors Entitled to Reimburse- 
ment of Taxes 


Commercial Trust Co. of New Jersey v. Thurber, New Jersey Chancery 
Court, May 23, 1945 

The issue before the court was whether decedent testate’s widow was 
obligated to reimburse executors of decedent’s estate for a portion of the 
state and federal inheritance and estate taxes assessed against decedent’s 
estate and paid by them. The widow denied liability and contended 
that by the terms of decedent’s will his residuary estate was chargeable 
with the payment of all such taxes. The pertinent provision of decedent’s 
will was as follows: 

‘“‘T order and direct my executors in the management and adminis- 
tration of my estate under this will: (a) to pay any and all federal, 
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state and foreign, estate, succession, inheritance and transfer taxes upon. 
my estate, real and personal, and upon any devise, legacy, estate or 
interest given or created by this will generally out of the capital of my 
residuary estate, and I give to them full power to agree with any taxing 
authority upon a compromise of any such tax upon any devise, legacy, 
estate 6r interest given or created by this will, vested or contingent. ...’’ 
It was held that decedent’s widow must reimburse the executors for 
such proportion of state and federal taxes paid by them for levies made 
against property transferred to the widow by decedent in his lifetime 
as annuities and outright gifts. The court held that such property thus 
transferred by decedent during his lifetime did not form part of the 
decedent’s estate at his death and did not pass under his will. 


Payment of Legacies Under New York Anti-Lapse Statute—Waiver 
of Commissions Held Binding on Executor 


Estate of Rosenthal, Surrogate Court of New York, New York County, 113 
N. Y. Law Journal, 2289 


Decedent testate by the 11th paragraph of his will made a bequest of 
a substantial amount to a sister who predeceased him leaving surviving 


four children. One of the four children is a beneficiary under the 25th 
elause of the will. He is one of five persons who are given $5.00 each in 
that clause of the will, which also provides as follows: ‘‘And it.is my 
will that this provision be in lieu and bar of every right and interest in 


and to my estate.’’ Due to this express provision against further partici- 


pation in the estate on the part of one of the children of the predeceased 
sister, he can have no benefit from the terms of Section 29 of the 
Decedent Estate Law. In view of the fact that the aforementioned 
provision does not run against the other three of the sister’s children, 
the court was asked to determine whether or not the legacy under the 
11th paragraph is payable to the three children who are not excluded, in 
share of one-third each or whether said three children take only one- 
fourth each with the remaining one-fourth passing to the residuary as 
otherwise undisposed of property. 

It was held that nothing in the anti-lapse provision of the Decedent 
Estate Law prohibited a distribution to the three children of the named 
legatee who were not excluded by the express provision against further 
participation in decedent’s estate. The court found no basis for any 
conclusion that deceased intended to be partially intestate with respect 
to the gift made under the 11th paragraph of his will. The court found 
that it was the intent and purpose of the decedent to have the bequest 
made under the 11th paragraph in the family of his sister, and therefore 
held that the gift vested in equal 1/3 shares in the children of the 
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predeceased sister other than the child excluded under the 25th para- 
graph of decedent’s will. 

Under the 18th paragraph of the will a bequest was made to a sister 
who predeceased the decedent leaving surviving her an only child, who 
is one of the five persons mentioned in the 25th paragraph of the will. 
The court held that in view of the provisions of the express exclusion of 
the 25th paragraph, the anti-lapse statute did not save the bequest and it 
failed wholly. 

One of the executors of decedent’s will, had agreed with decedent, 
in writing, that he would waive executors’ commissions. The executor 
now contends that inasmuch as the assets of the estate do not permit 
payment in full of the benefits contemplated by the decedent, that he 
should be allowed his share of the commissions. The abated amount of 
the benefits was in excess of the amount claimed by him as commissions. 

It was held that the executor had the choice to qualify or not to 
qualify as executor, and having qualified, he was compelled to abide by 
the bargain which he made with the decedent. The executor was denied 
the commissions. 


Executor Held to Have Acted Properly In Sale of Unproductive 
Stock 


Estate of Ryan, Surrogate Court of New York, 113 N. Y. Law Journal 2398 


Beneficiaries of decedent testate’s estate challenged the conduct of 
the executor in the sale, for $529,000, in July 1939, of 18,505 sharés of the 
stock of Auto-Ordnance Corporation and of its promissory notes for 
$1,090,000. In the federal estate tax proceeding these shares were ap- 
praised as of no value and the notes as of the value of about 27 per cent 
of the face amount. Beneficiaries contended that the sale was for a 
grossly inadequate price and far below actual value. 

The corporation was organized in 1916 and owned the patents and 
rights for the manufacture of ‘‘Tommy’’ guns. The first extensive 
manufacture of the gun was made on order of the corporation in 1921 
by another firm. No additional guns were manufactured until after 
the signing of the agreement of sale by the executor. Subsequent to 
1921 the guns sold at a slow rate. The securities had been held for 
several years by the executor to await an adequate offer of purchase. 

The court overruled the objections of the beneficiaries. It held that 
the price obtained for the securities and notes was adequate and repre- 
sented the then fair and reasonable market value and the executor acted 
under the proper rules of conduct. The beneficiaries could not fasten 
a surcharge upon the executor because of the failure of its officers and 
employees in March, 1937, to anticipate an increase in the sale of the 
number of guns to the United States government by reason of succeeding 
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events. The executor could not be chargeable with knowledge of the 
war that followed with its attendant involvement of the United States 
after December 7, 1941. The executor was well within its rights in 
disposing of the securities under the broad power of sale given to him 
by decedent testate. The officers of the executor acted in the best of faith 
and with the highest sense of fidelity to the beneficiaries. There was no 
evidence of self-dealing negligence, improvidence or other ground which 
warranted a surcharge upon the executor, 


Precatory Trust — Failure of Donee to Exercise Power of 
Appointment 


First-Mechanics National Bank of Trenton v. First-Mechanics National Bank 
of Trenton et al, Court of Chancery of New Jersey, 43 Atl. Rep. (2d) 674 

Testatrix by her will bequeathed her entire estate to her brother, 
the bequest reading as follows: 

‘“*T give, devise and bequeath my estate and all my property, real 
or personal of whatever nature and wheresoever situate, to my brother 
... to be his forever, feeling that my brother is just and will carry out 
my wishes hereinafter set forth: 

‘“‘Tt is my wish that my brother .. . after the payment of my just 
debts and after the payment of my obligations to him, to divide any 
part remaining in my estate between himself, my sister . . . and the 
children of my deceased brothers and sisters, who will take their parents 
share, as my brother . . . shall deem wise.’’ The testatrix’ brother 
appointed as executor, died a year after testatrix’ death and before 
completing the administration of her estate according to testatrix’ 
wishes. The succeeding administrator, petitioned the court for construc- 
tion of the aforementioned paragraph. 

It was held that where property was bequeathed or devised absolutely 
to the brother of the testatrix who was by the will ‘‘entreated’’ ‘‘re- 
quested’’ or ‘‘wished’’ to dispose of that property in favor of testatrix’ 
sister and children of deceased brothers and sisters, the overture, request 
or wish of the testatrix was to be respected as imperative, and when the 
subjects of the desired disposition are certain, a comfortable trust must 
be recognized. ‘The testatrix by the aforementioned paragraph of her 
will created a precatory trust of the residue of her estate in favor of 
the beneficiaries therein designated. The brother as donee of a special 
power of appointment having failed to exercise the power, it was held 
that equity would carry out the power under its principle of equality, 
by dividing the trust property in equal shares among the brothers and 
sisters or their representatives, per stirpes, in accordance with the 
‘‘wish’’ expressed by the testatrix. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Valuation of Large Block of Stock Based On Average Sales Less 
Brokerage Fee 


Groff v. Collector of Internal Revenue, U. S. Circuit Court of Appeals, 
Second Circuit, No. 283. 

On November 11, 1936, Charles G. Groff made a gift of 14,000 shares 
of Electrolux Corporation to his wife and paid a gift tax thereon at a 
valuation of $23.375 per share which was the mean between the high 
and low selling price on the Montreal Stock Exchange on the day follow- 
ing the date the gift was made. Later he brought action against the 
Collector to recover overpayment of the gift tax on the ground that the 
shares should have been valued at $17.25, instead of at $23.375 per share 
because of the effect on the market if attempt had been made to unload 
a block of this size. 

In the case at bar there was evidence that 14,000 shares of Electrolux 
was an amount far in excess of what was traded in during any months 
from November 1936 to March 1937 and there was expert opinion as to 
how far that addition to the probable supply would depress the market 
if it was prudently liquidated within a number of months following the 
date of the gift. Instead of taking the ‘igure of $17.25 which, as the 
experts said, and the court found, would be realizable through sales 
within a few months following November 11, 1936, the court adopted 
as a criterion the mean price of actual sales within a few months on the 
Montreal Exchange during a three-month period following November 11, 
1936, found to be $23.50 per share less a brokerage fee of $2.00 per share. 


Transfers Not in Contemplation of Death 


Estate of Annie T. Stinchfield v. Commissioner, U. S. Tax Court, T.C. 
Memo. Docket No. 2807. 


In 1930, decedent, at the age of 70, transferred certain shares of stock 
that she had received from her deceased husband to her stepchildren, in 
order to carry out the desire of the husband that the stock remain in his 
family and to influence his nephew to discontinue demands for financial 
help. The stepchildren agreed to pay a stipulated amount to decedent 
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each year for life, which amount approximated the dividends paid on 
the stock in 1929. In 1938, decedent purchased an annuity for another 
in order to save income taxes and prevent delay in the receipt of pay- 
ments regularly by the annuitant, to whose support decedent had been 
contributing. Interests in certain land contracts, lots, and mining 
properties were conveyed by decedent, in 1940, to her stepchildren, to 
enable decedent to rid herself of the management of property of little 
value for income purposes. Upon decedent’s death in 1941 without 
ever having experienced a serious illness, until her final sickness, it is 
held that none of the transfers made by decedent are subject to federal 
estate tax, as having been made in contemplation of death. 


Deduction As Charitable Bequest of Payments in Compromise of 
Will Contest Allowed 


Estate of Frederick F. Dumont, Easton Trust Company, Executor, v. 
Commissioner of Internal Revenue, U. S. Circuit Court of Appeals, 
Third Circuit, No. 8854. 

Frederick F. Dumont of Pennsylvania executed two wills, one dated 
May 31, 1938, bearing a codicil of the same date, and the other and later 
testament dated May 19, 1939. In both wills, after making specific 
bequests, the testator gave, devised and bequeathed to a trust company, 
in trust, the residue of his property, real and personal, provided annui- 
ties to named relatives, and directed payment to the president of 
Lafayette College of the balance of income arising from the trust, to be 
used in his discretion for the needs of the college or its students, with 
a requirement that an accounting be rendered annually to the board of 
trustees of the educational institution. The two wills were identical 
with respect to the residuary devise and bequest to Lafayette College, 
except for an immaterial survivorship annuity provided for in the later 
will, which was admitted to probate eight days after the death of the 
testator on June 4, 1939. Inasmuch as’ the will probated had been 
executed less than thirty days before death of the testator, the gift to 
Lafayette College was void under Pennsylvania law. On September 28, 
1940, the president of Lafayette College contested the validity of the 
1939 will and some five months later this contest was settled by a com- 
promise agreement between the College and the heirs. 

The settlement agreement provided that, in consideration of the 
withdrawal of the will contest by Lafayette College and the payment 
by the College of specific sums to them, the next of kin transferred, 
assigned and set over to the College all their right, title and interest in 
the balance of income of the residuary trust remaining after the pay- 
ment of annuities therein directed to be paid and the remainder of the 
trust estate subject to the life estates created by the trustor. It was 
recited that the intention of the parties was that ‘‘the last will and 
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testament of Frederick F. Dumont, deceased, as probated on the 12th 
day of June, 1939, and the intent of the testator as therein evidenced, 
shall be carried out to the same extent and with the same force and 
effect as if said will had been executed more than thirty days before the 
decease of said Frederick F. Dumont.’’ 

It was held that the payments made to the College as a result of the 
compromise are deductible as a charitable bequest as the College would 
have taken under the earlier will if the will which it had attacked had 
been set aside. Since a distribution was actually made to the College 
in administering the estate of this decedent with the full approval of 
the court following the settlement of a genuine will contest, it seems 
incorrect to say that the College took by purchase rather than in a 
devolution of the decedent’s estate. 


Transfer in Trust Taxable Where Trustor Reserved Power of 
Appointment 


L. H. Eldredge and the Pennsylvania Company For Insurance, On Lives 
and Granting Annuities v. Collector of Internal Revenue, 
U. S. Circuit Court of Appeals, Third Circuit, No. 8725. 
The decedent, Constance Gardner Taylor, in 1930, prior to her divorce 


from her second husband, and in accordance with a demand by her 


husband as a condition to her securing an uncontested divorce, created 
an irrevocable inter vivos trust with respect to certain shares of stock 
then owned by her. At the time of the transfer, the settlor was 35 years 
old, and the mother of three children who were then 13, 10, and 4 years 
of age. The settior died in 1941, survived by all three children and one 
grandchild. 


The trust instrument directed the trustees to pay the net income from 
the trust to the settlor during her life. Upon*her death, the corpus was 
to be divided and conveyed in equal shares to her children surviving; 
the issue of any deceased child to take such child’s share per stirpes. 
If no child, or issue of any deceased child should be living at the death 
of the settlor, then the corpus was to be distributed as the settlor might 
by will appoint. In default of both surviving children or their issue, 
and of such appointment, the property was to pass to the settlor’s heirs. 

It was held that value of the corpus of the trust was part of the gross 
estate because of the reservation of the power of appointment which was 
exercisable in the event the trustor survived the children or the issue 
of the children. The remaindermen’s interest became absolute and 
complete only upon the death of the settlor. Should they have pre- 
deceased the settlor, the property would have reverted to her to be 
disposed of as she might by will elect. It is not significant that the 
remaindermen, to whom the settlor supposedly transferred all her rights, 
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were to have no control, either by will, or operation of law, should they 
predecease the settlor. It appears clear that the settlor wished to exercise 
control over the property, should she survive the remaindermen. 


Transfer Held in Contemplation of Death 


U. S. v. Tonkin, U. S. Circuit Court of Appeals, Third Circuit, No. 8804. 


Decedent created a trust on December 3, 1936 under which he 
transferred to a trust company, as trustee, 2,204 shares of the capital 
stock of Standard Oil Company of New Jersey and certain policies of 
insurance on his life. The trust indenture contained the following 
important provision: ‘‘During the Insured’s lifetime the Trustee shall 
invest moneys arising in its hands hereunder in policies of insurance 
issued by substantial American companies upon the Insured’s life if 
directed so to do by the Insured’s wife, May S. Tonkin, and in purchasing 
any such insurance contract or contracts the said Trustee may pay 
premiums annually, may discount or prepay premiums for any period 
of years and in general may effect with insurance companies any 
arrangements in respect to premium payment or payments accordingly 
as the Insured’s said wife shall see fit to direct. Particularly, the 
Trustee shall purchase single premium insurance upon the Insured’s 
life if directed to do so by the Insured’s wife. It was further expressly 
provided that, if the insured’s wife should see fit to direct the purchase 
of insurance and the trustee should have on hand insufficient cash to 
do so, it would be obligatory upon the trustee to convert assets in the 
trust estate to the extent necessary to carry out the direction of the 
insured’s wife. 


On December 9, 1936, six days after the trust indenture was executed, 
Mrs. Tonkin, by letter, directed the trustee to sell all the Standard Oil 
stock held by it as trustee and to apply so much of the proceeds thereof 
as should be necessary to purchase $200,000 of single premium life 
insurance upon the life of her husband, John B. Tonkin. The trustee 
complied with her instructions; and, at the same time that the trustee 
purchased five single premium insurance contracts on his life, John B. 
Tonkin purchased non-refundable single premium life annuity contracts 
from the same issuing insurance companies. The stipulation of facts 
states that ‘‘the insurance companies, would not have issued the single 
premium life insurance contracts on decedent’s life unless at the same 
time such contracts were purchased there were also purchased the single 
premium non-refundable life annuity contracts hereinbefore mentioned.’’ 
No medical examination or evidence of insurability was required of the 
decedent as a condition precedent to the issuance of the single premium 
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life insurance contracts and the single premium non-refundable life 
annuity contracts which were acquired. One week after the execution of 
the trust indenture, John B. Tonkin made and executed his last will 
and testament, to which he added a codicil several weeks later. 


As found by the district court, Tonkin was in good health at the 
time he executed the trust agreement and was anticipating a joyous life 
after his retirement from active business. He enjoyed travel, played 
golf regularly, and ‘‘often expressed confidence that he would outlive 
his father, who died at ninety-two.’’ His prediction, however, failed to 
come true, for he died on January 26, 1940, at the age of sixty-four years 
and four months, slightly more than three years after he had executed 
the trust agreement. 

The Commissioner found that the transfer in trust was in contem- 
plation of death. The Circuit Court held that the estate had not success- 
fully rebutted that finding, reversing the judgment of the District 
Court. The Court found that the purchase of the single premium life 
insurance policies and the annuity contracts procured by Tonkin was an 
indivisible transaction, made in contemplation of death within the mean- 
ing of the pertinent section of the Revenue Act. The ultimate disposi- 
tion of the trust principal as well as the proceeds of the insurance 


contracts was suspended until the moment of Tonkin’s death. In the 
event of failure of remaindermen the principal would revert to the 
decedent or to his estate by operation of law. 


Legal Expenses Deductible 


Bingham Trust Company v. Commissioner, U. S. Supreme Court. 


In 1940, trustees paid $25,000 for legal fees and expenses in connec- 
tion with income tax litigation and for other legal advice. The trustees 
claimed this amount as a deduction on trust’s income tax return. It 
was held that the trustees were entitled to this deduction as non-business 
expenses under Section 23 (a) (2) of Internal Revenue Code. The 
expenses were incurred ‘‘for the management, conservation, or main- 
tenance of property held for the production of income’’ within the scope 
of the section despite the fact that the trust had terminated and the 
trustees were under a legal duty to distribute property among remainder- 
men. It was immaterial that the expenses were not for the production 
of income. The Government’s contention that the expenses incurred on 
the distribution of the corpus were non-deductible because they per- 
tained to the devolution of the trust property, was overruled. Sec. 
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19.23 (a)-15 of Regulation 103, which denies deduction of expenses of 
tax litigation is invalid. 


Entire Proceeds of Life Insurance Held Taxable in Insured’s 
Estate 


In Estate of T. I. Newbold, U. S. Tax Court, T. C. Memo. 


Decedent procured certain policies of insurance upon his life in 
which his wife was irrevocably designated as the primary beneficiary. 
Decedent’s children were named contingent beneficiaries, but decedent 
reserved to himself the power to change these contingent beneficiaries 
and substitute others. Upon the death of the insured, the wife as the 
irrevocable primary beneficiary had the right to the insurance proceeds. 
If she predeceased him, however, she would have no interest in the 
policies which would be included in her gross estate. In such event, the 
children who were named contingent beneficiaries would have acquired 
their rights, not as heirs of their mother, but because they had been so 
designated by the insured. Their rights were subject to change by the 
insured at any time prior to his death. The rights of the beneficiaries, 
therefore, were not fixed until the insured’s death. Accordingly, it was 
held that the entire proceeds should be included in the insured’s estate, 
and nothing deducted by reason of the wife having been designated as 
the primary beneficiary. 


Legal Fees of Executor Deductible 


Crawford v. Commissioner of Internal Revenue, U. S. Tax Court, 
5 T.C. No. 10. 

In February, 1940, the Orphans’ Court entered a decree disqualify- 
ing taxpayer from acting as co-executor of her deceased husband’s 
estate and requiring her to repay to the estate the compensation which 
she had received in 1938 and 1939. Her exceptions to the decree were 
dismissed. She appealed to the Supreme Court of Pennsylvania, which 
reversed the Orphans’ Court, and ordered her reinstated as executor. 
During 1940 taxpayer paid fees in the amount of $50,000 to the attorneys 
who had represented her in the litigation with respect to her qualifica- 
tions to act as co-executor. Taxpayer claimed that amount as a deduc- 
tion from her gross income for 1940. The Commissioner of Internal 
Revenue disallowed the deduction. The Tax Court held the attorneys’ 
fees were properly deductible under Section 23 (a) of the Internal 
Revenue Code, either as an ordinary and necessary business expense 
or aS a nonbusiness expense paid for the production or collection of 
income. 
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Transfer of Insurance Policies to Avoid Estate Taxes Held Made in 
Contemplation of Death 


Schustek v. Collector of Internal Revenue, U. S. District Court, Southern 
District of New York, Civ. 27-195. 

The problem presented here is whether the proceeds of 12 insurance 
policies were properly included in the gross estate of decedent. The 
answer to that problem depends on whether transfers by the decedent 
in 1936 of the 12 policies to his wife were either in contemplation of 
death or to take effect in possession or enjoyment at or after death, 
within the meaning of Sec. 302 (c) of the Revenue Act of 1926, as 
amended. The plaintiffs assert that the transfers of the 12 policies were 
not in contemplation of death, and in support of their position, they 
rely chiefly on testimony that the decedent, ‘Schustek, was in good health, 
that he was 45 years of age when the transfers were made in 1936, and 
had a long life expectancy at that time. On the other hand, the govern- 
ment takes the position that the transfers were in contemplation of 
death, and relies on evidence that the dominant purpose of Schustek in 
transferring the policies was to avoid estate taxes. Letters from Schus- 
tek’s agent sent to the insurance companies together with letters of 
authorization from Schustek, stated that ‘‘the above change is for the 
purpose of avoiding payment of taxes.’’ No other purpose is indicated 
or mentioned in these letters. 

It was held that in view of this fact the transfer is deemed to have 
been made in contemplation of death, despite the decedent’s good health 
and long life expectancy at the time. The court noted that a transfer 
in contemplation of death is not limited in scope to transfers in immedi- 
ate expectancy of death. 


Gift of Income of Trust Held Taxable 


Goulder v. United States, U. S. District Court, Northern District of Ohio, 
Civil No. 20,270. 

The plaintiff, a citizen of the United States residing in Cleveland 
Heights, Ohio, on October 1, 1934, transferred to himself, as trustee, 
5,000 shares of the common stock of The Federal Knitting Mills Com- 
pany for a period of ‘five years with directions that all of the income 
therefrom during such period be paid at or sometime before the termina- 
tion of the trust to his wife. On or about March 22, 1935, the plaintiff 
filed a gift tax return in which he reported, as a gift to his wife, $35,- 
614.56, the value of the right to all of the trust income for five years and 
paid a gift tax thereon. The parties are in agreement that the sum 
reported in the gift tax return was the value on October 1, 1934, when 
the trust was created, of the right to all income of the trust for five years. 
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The amount of gift taxes reported due in the return was $2,071.86 paid 
in March 19365. 

The trust was terminated on October 1, 1937, by a written instrument 
signed by the plaintiff and his wife. All of the income of the trust for 
the period of its existence was paid to the plaintiff’s wife, but none of 
it was paid to her in the year 1934. The net income of the trust in 1934 
was $15,625. The plaintiff filed his individual income tax return for 
the year 1934, but did not include in taxable income reported therein 
the net income of the trust for 1934. 

The Commissioner of Internal Revenue held that the income of the 
trust was taxable as income of the plaintiff and, accordingly, increased 
the plaintiff’s taxable income for the year 1934 by $15,625 and deter- 
mined a deficiency in income tax against the plaintiff for the year 1934. 
The plaintiff appealed from the Commissioner’s determination to the 
then Board of Tax Appeals (now Tax Court). The Board held the 
trust income was not taxable as income of the plaintiff. The Commis- 
sioner appealed to the Circuit Court of Appeals, which reversed the 
Board of Tax Appeals and held that the trust income was taxable as 
income to the plaintiff. The assessment of the tax on the trust income, 
thereupon, was made by the Commissioner and was paid by the plaintiff. 
On or about March 12, 1938, the plaintiff filed a claim for refund of 
gift taxes paid. The contention in the claim, as in the present action, 
is that if the income of the trust is taxable as income of the plaintiff 
there was not a gift made by the plaintiff to his wife on October 1, 1934, 
when the trust was created and that the gift taxes paid thereon in the 
sum of $1,593.27, with statutory interest, should be refunded. The 
court decided otherwise and held that the gift tax was properly deter- 
mined and assessed. The execution of the trust in question by the 
plaintiff on October 1, 1934, and the transfer by him to the trustee of the 
capital stock of the Federal Knitting Mills Company, constituted and 
was a completed and irrevocable gift by the plaintiff, on that date, to 
his wife of the right to all of the trust income for five years, having an 
agreed value of $35,614.56 which was subject to the gift tax notwith- 
standing that the plaintiff was taxable upon the income of the trust 
under the income tax statutes. 


Gift of Partnership Interest to Member of Family 


Joseph W. Grant, Petitioner v. Commissioner, U. S. Circuit Court of 
Appeals, Tenth Circuit. 

Husband transferred a partnership interest to his wife. At the same 
time he entered into a partnership agreement with her in which her 
contribution to the partnership was the property given to her. The 
husband, in keeping with their mutual intention, continued to manage 
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and control the partnership property and to use, enjoy, and dispose of 
the economic benefits derived therefrom the same as he did before the 
gift and the formation of the partnership. It was held that the partner- 
ship was ineffective for tax purposes, even though legal formalities, 
sufficient under state law to effectuate such gift and partnership, were 
observed. 


Transfer In Trust Held Subject to Estate Tax Because of Possibility 
of Reverter 


Katherine C. Williams v. U. S., U. S. District Court, Southern District 
of New York, Civ. 24-232. 


Decedent created a trust on February 6, 1929. The trust instrument 
provided for the payment of the income to the settlor during her life, 
with the right in her to require that any quarterly payment or any part 
thereof shall be paid to her daughter; upon the death of the settlor, the 
trust shall cease and determine, and the entire principal, together with 
accumulated income shall be paid to daughter, if living, if not, to her 
issue living at the date of the settlor’s death; in case neither the daughter 
nor any issue of hers be then alive, to the executor or executors of the 
settlor, to be disposed of according to her will; and in case the settlor 
dies without issue and without a valid will which shall be admitted to 
probate, the corpus and accumulated income shall be paid to named 
brothers and a sister, or to the issue of any one of them who may have 
predeceased the settlor. The daughter and her two daughters were 
living at the death of the settlor. The court held the possibility of 
reverter made the transfer taxable under the rule as stated in Helvering 
v. Hallock, (1940) 309 U. S. 106. 


Transfer in Trust Not Subject to Estate Tax 


Estate of Nina M. Campanari v. Commissioner, U. S. Tax Court, 5 T. C. 55. 


Decedent and others created an irrevocable trust in 1923, under the 
terms of which four-fifteenths of the trust income was to be paid to 
decedent during her lifetime and upon the death of the survivor of 
decedent and her brother, the trust was to terminate and the property 
was to be distributed to designated beneficiaries. It was held that the 
decedent’s death was not the ‘‘intended event’’ which enlarged the estate 
of any of the grantees and no amount is includible in decedent’s gross 
estate as a transfer intended to take effect in possession or enjoyment 
at or after death under section 811 (c) of the Internal Revenue Code. 








INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Foreign Assets 


OREIGN countries now hold 

total gold and dollar assets 
of over $29 billion. This repre- 
sents an increase of roughly 50 
per cent since the start of World 
War II. Neutral nations and 
Latin American countries, have 
experienced the largest gains. 


At the end of 1940, for ex- 
ample, Brazil had only $51 million 
in gold reserves; in May of this 
year, the total had risen to $342 
million. Similarly, Mexico’s gold 
reserve increased from $47 million 
to $231 million, and Turkey from 
$88 million to $225 million. Ar- 
gentina, which had $353 million in 
gold at the end of 1940, now holds 
more than $1 billion. In the 
European orbit, Sweden’s total 
jumped from $160 million to $478 
inillion while Switzerland, starting 
with a figure of $502 million, now 
has $1,609 million. 


Even Cuba, which had an esti- 
mated single million some five 
years ago, now has $126 million. 
The gold holdings of Colombia 
have expanded from $17 million to 
$102 million; Venezuela from $29 
million to $176 million, and Uru- 
guay from $90 million to $173 
million. Far-off Iran now boasts 
a total of $128 million, although 
holdings only aggregated some 


$26 million at the end of °40. 
South Africa’s gold holdings are 
up from $367 million to $865 
million. 

Total gold held abroad, repre- 
senting monetary reserves, stands 
at roughly $11.5 billion. Addi- 
tional holdings under earmark in 
the United States are estimated at 
$4.5 billion, and official dollar 
balances at $3.7 billion. U. S. 
currency held abroad is about 
$600 million and other short-term 
private assets are estimated at 
$2.4 billion. Thus, liquid foreign 
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assets are $22.7 billion, or almost 
80 per cent of the $29.1 billion 
sum total of foreign dollar assets. 
The remaining $6.4 billion com- 
prise assets of a long-term nature. 

Obviously, these billions of 
liquid assets owned abroad hold 
great promise for the stimulation 
of world trade. They also mean 
the attainment of world stability 
if conserved and used prudently 
until the time when American pro- 
ductive facilities are in full gear 
for the production of civilian 
manufactures. In addition, dur- 
ing the coming months, many 
more billions of dollars may be 
made available through the media 
of the Export-Import Bank, the 
UNNRA, as well as operations of 
the International Monetary Fund 
and the International Bank. 


One danger, however, is that 
these foreign assets, which repre- 
sent a large potential claim 
against our production, may be 
utilized in a rush before reconver- 
sion is completed and the scarcity 
of goods is abated. Such a de- 
velopment, of course, would add 
to immediate inflationary hazards. 
Government authorities are there- 
fore of the opinion that foreign 
funds must be given appropriate 
consideration in connection with 
the problems of American recon- 
version, and especially in relation- 
ship to the current inflationary 
potentials in the American econ- 
omy. 


Farmers’ Finances 


Data released by the Bureau of 
Agricultural Economics of the 
Department of Agriculture shows 
that boom wartime earnings have 
resulted in a threefold increase 
of farmers’ assets since the start 


of the War. During this period, 
they have also reduced their over- 
all debt by about a billion dollars. 

At the start of °45, our farm 
population had accumulated 
nearly $17 billion in financial re- 
sources, consisting of demand and 
time deposits, currency, U. S. 
Savings Bonds, receipts on crops 
stored in warehouses, and invest- 
ments in co-openatives. At the 
same time, liabilities had been re- 
duced considerably; real estate 
mortgages and non-real estate 
debt was under $9 billion. Thus, 
for every dollar owed, farmers had 
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FARMERS SAVINGS vs DEBTS- 
A WARTIME THRIFT RECORD 


FOR EVERY DOLLAR OF 
THEIR FINANCIAL ASSETS 


_ $2.00 


Source: U.S. Dept. of Agriculture 


nearly two dollars in financial 
assets. 

In contrast, at the beginning of 
1940, financial resources of farm- 
ers aggregated $5.25 billion, while 
total debts were $10 billion. In 
other words, when World War I 
began, the situation was the re- 
verse of what it is today — with 


only $1 in financial assets for 


every $2 owed. 

World War II experience has 
been sharply different from that 
of the first great conflict. It will 
be recailed that farmers also en- 
joyed boom-time incomes during 
this earlier period. Nevertheless, 
at the peak of the post-Armistice 
boom at the start of 1920, the 
farm population had accumulated 
only $4.4 billions in currency and 
bank deposits. And at the same 
time, their debts rose sharply. In 


FOR EVERY DOLLAR OF 
THEIR FINANCIAL ASSETS 


FARMERS OWED 
APPROXIMATELY 


$0.50 
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the six year period ending with 
the close of 1919, farm mortgage 
debt increased from $4.7 to $8.4 
billion—an expansion of $3.7 bil- 
lion. Non-real estate debt also 
rose sharply; by the end of 1920, 
farmers’ borrowings from com- 
mercial banks were $3.9 billion, 
as contrasted with the $1.6 billion 
total in early 1914. 

A detailed analysis of financial 
assets and liabilities of American 
farmers is set forth in the accom- 
panying table. The chart above 
depicts graphically their wartime 
thrift record. 


Tax Program 


Committee on Postwar Tax 
Policy, headed by Roswell Magill, 
former Undersecretary of the 
Treasury, has recommended a 
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FINANCIAL ASSETS AND LIABILITIES OF AMERICAN FARMERS 
(Beginning of Year; Millions of Dollars) 










Assets 1940 1941 1942 1943 1944 1945 
Deposits and Currency ..............0 $4,030 $4,478  %5,462 $7,362 $9,663 $11,600 
U. S. Savings Bonds ..... 247 358 527 1,178 2,360 3,910 
Warehouse Receipts .. 306 451 390 525 515 618 
bE i EERE 660 660 660 660 660 660 

|, ____ ygeetetnieha rebates. $5,248 $5,947 %7,0389 $9,725 $13,198 $16,788 

Debts 
Real Estate Mortgages ........ss:sssssss $6,586 $6,534 $6,484 $6,117 $5,635 . $5,271 
Non-Real Estate Debt. ...............000 3,396 3,908 4,080 3,976 3,539 $,681 

PE I aie css inns sncntn $9,982 $10,442 $10,564 $10,093 $9,174 $8,952 
MARGIN OF FINANCIAL 
ASSETS OVER DEBTS .......... —$4,739 —$4,495 —$3,525 —$368 $4,024 $7,886 


Source: Bureau of Agricultural Economics of the Department of Agriculture 





Federal tax program designed to 
fit the postwar years. This pro- 
gram contemplates ultimate re- 
ductions in Federal taxes to a 
range of $15 million to $22 million 
annually. 

The Committee’s survey, en- 
titled “A Tax Program for Sol- 
vent America,” has been filed with 
the Joint Congressional Commit- 
tee on Internal Revenue Taxation 
and with Treasury officials. Ex- 
tent of postwar tax reductions, 
the committee warns, depends on 
how much and how ‘soon Federal 
spending is reduced. “If a policy 
of free spending is followed,” the 
report remarks, “very few choices 
among taxes will be possible . 
Expenditures are the key, and 
irresponsible fiscal policies in the 
postwar period would prove not 
merely costly but unsupportable.” 

Recommendations for tax re- 
vision are divided into two periods, 
. the transition period — estimated 
at two to three years—and the 
“normal, long-range postwar 
period.” During the transition 


period, it is suggested that cor- 
porate tax policy be modified to 
include immediate repeal of the 
excess profits tax, although reten- 
tion of the unused excess profits 
tax credit for a two year period is 
advised. Repeal .of the capital 
stock tax and the declared value 
excess profits tax are also recom- 
mended, as are a gradual reduc- 
tion of the corporate normal and 
surtax, with the application of a 
lower nate on small corporations. 

A program of simplification is 
advised for the long-range post- 
_war period in connection with cor- 
porate taxes. This would include 
the elimination of the surtax and 
the imposition of a single tax on 
corporate income. While the cor- 
porate rate is tolerated at the 
present 40 per cent rate in the 
first transition year, this is pre- 
dicated on a subsequent reduction 
in the second transition year to 
somewhere around 35 per cent. 
Eventually, the corporate rate 
should be set at a level equal or 
close to the individual rate. 
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Initial individual rates in the 
postwar period should range be- 
tween 15 and 20 per cent, depend- 
ing on the level at which Federal 
The rates 
would then range progressively 
higher, with a top rate of 67-72 
per cent at the $1,000,000 income 
level. 

In the transition period, it is 
recommended that individual tax 
burdens be relieved by the aboli- 
tion of the 3 per cent normal tax. 
Approximately 9 million people in 
the low income brackets, it is esti- 
mated, would thus be relieved from 
paying Federal income taxes. 
There would be one single set of 
progressive tax rates on_ indi- 
viduals, eliminating the present 
combination of normal tax and 
surtax. Then, as the Federal 
budget is reduced, the rates would 
be scaled downward. 


expenditures are set. 


Banking Data 

According to the Federal De- 
posit Insurance Corporation, de- 
posits in all insured commercial 
banks reached a record high of 
$134 billion on June 30, 1945. 
This reflected a gain of $8.5 bil- 
lion, or 7 per cent above the De- 
cember 30, 1944, total. 

Loans and discounts, which 
amounted to $23.4 billion at mid- 
year, were up 9 per cent since the 
last year-end. Much of this in- 
crease resulted from loans to 
brokers and dealers for the pur- 
pose of buying securities issued 
during the Seventh War Loan 
Drive. Commercial and industrial 
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Service Emblem awarded to 
veterans of the present war. 


The man, or woman, who 
wears it is entitled to your 
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loans declined as war contracts 


were cancelled. 

Rate of increase in capital ac- 
counts in the first half of 1945 
was practically identical with the 
rate of increase for all assets. 
Ratio of total capital accounts 
to total assets was 5.8 per 
cent on June 30, 1945, as com- 
pared with 5.9 per cent on De- 
cember 30, 1944. The stability of 
this ratio is noteworthy in view 
of recent criticism of the “under- 
capitalization” of commercial 
banks in connection with the an- 
ticipated expansion in commercial 
loans in the reconversion period. 


Employment Outlook — 
“Financing American  Pros- 
perity,” a volume embracing the 
views of six noted economists, is 
to be issued shortly by the Twen- 
tieth Century Fund, 
Professor Sumner .H. Slichter 
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of Harvard University, one of the 
prominent participants, regards 
as ill-founded the fears of exten- 
sive and prolonged conversion and 
deflation unemployment. By far 
the most optimistic of those whose 
views were presented, Professor 
Slichter feels that the nation has 
an excellent chance of coming 
through the reconversion period 
without mass unemlpoyment or 
severe business dislocation. For 
one thing, he feels that the engi- 
neering obstacles to conversion are 
less formidable than commonly 
supposed ; also, that the capacity 
of the civilian economy to absorb 
people promptly is greater than 
is generally realized. 

Howard E. Ellis of the Univer- 
sity of California observes that a 
satisfactory level of activity in 
the postwar period requires that 
immediate action be taken to pre- 
vent an excessive boom; further- 
more, that our tax laws be shaped 
favorably as far as enterprise 
capital is concerned; that inter- 
national trade be expanded, and 
that the bases of monopoly be 
withdrawn in all fields. The suc- 
cessful carrying out of such mea- 
sures, he notes, would eventually 
permit a reduction in the amount 
of public spending being used to 
support the economy. However, 
he believes that a public works 
program must play an important 
part until the effects of these 
proposed basic reforms become 
apparent. 

John M. Clark of Columbia 
University states that heavy tran- 
sitional unemployment may be ex- 
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pected during these next few 
months but that the situation will 
not be as serious as the statistics 
appear to indicate. On the other 
hand, he remarks, consumers’ in- 
comes will shrink heavily, and the 
results may be cumulative if re- 
vival is delayed too long. This 
would make the task of revival 
that much harder. 

Doctor Alvin H. Hansen of 
Harvard University advocates 
government spending to support 
the economy when needed. But 
Doctor Benjamin Anderson, on the 
other hand, urged the completest 
possible “hands off” policy, so 
that business might do the job 
itself. 


How to Analyze 


a Bank Statement 
By F. L. Garcia 


Discusses from the practical stand- 
point some accepted methods of 
bank statement analysis. Takes up 
item by item the various entries 
which appear under assets and lia- 
bilities. Also discusses the “intan- 
gibles” and how to appraise the 
quality of bank management. 


@ 
Price $1.00 delivered 


Bankers Publishing Co. 
465 Main Street 
Cambridge 42, Mass. 





BOOKS FOR BANKERS 





Towarp Srapitity oF Wortp Economy. 
By Oskar Piest. New York: Julian 
Messner, 8 West 40th Street. 1945. Pp. 
61. $1. Defense and criticism of the 
Bretton Woods agreements. 


THe Use or Bankinc ENTERPRISES IN 
Tue Financinc or Pusiic Epvucation, 
1796-1866. By John A. Muscalus. 
Norristown, Penn. Lenhart Press. 
1944. Pp. 202. $2.75. A dissertation 
in education presented to the faculty 
of the Graduate School of the Univer- 
sity of Pennsylvania in partial fulfill- 
ment of the requirements for the 
degree of Doctor of Philosophy. 


Fut EmMPpLoyMENT AND THE NATIONAL 
Bupcet. Washington, D. C. Citizens 
National Committee, Inc. 2633 16th 
Street N. W. Pp. 21. 1945. No 
charge for single copies. A discussion 
of the’ Murray Full Employment Bill 
containing a summary of the bill with 
statements for and against. The com- 
mittee seriously questions assumptions 
of the bill and suggests alternative 
action. 


Tue Ruope Istanp Puan. Providence, 
R. I. Rhode Island Association of 
Insurance Agents, 301 Union Trust 
Building. 1945. Pp. 18. A pamphlet 
describing a plan for joint action by 
local insurance producers and financial 
institutions in connection with finan- 
cing automobile purchasers and_ the 
writing of automobile insurance on 
financed cars. Should be of interest to 
the installment loan departments of 
commercial banks. 


Errect oF FeperaAL Taxes ON GROWING 
Enterprises. By J. Keith Butters and 
John Lintner, Boston: Division of Re- 
search, Graduate School of Business Ad- 
ministration, Harvard University. Pp. 
225. 1945. $3. Contributes to a better 
understanding of a particularly  sig- 
nificant type of small business by 
illustrating through its case records 
some of the conditions which are en- 
countered in starting and developing 
a new business. 


Destor AND Crepitor CountTRIEs: 1938, 


1944. By Cleona Lewis. Washington, 
D. C. The Brookings Institution. Dis- 
cusses debtor and creditor countries 
before the war in 1938 and the changes 
brought about by the war. Pp. 99. 
75e. 1945. 


Women In Banxkinc. 1944 Supplement 


Text of a survey conducted by the 
Association of Bank Women. Pp. 14. 
Copies may be obtained from Catherine 
S. Pepper, National City Bank of New 
ig 55 Wall Street, New York 15, 


Bank Liquipiry anp THe War. . By 


Charles R. Whittlesey. New York: 
National Bureau of Economic Research, 
1819 Broadway. Discusses the nature 
and significance of bank liquidity; 
banking changes and the liqudiity prob- 
lem and bank liquidity in the war, 
1939-45. Pp. 86. 1945. 50c. 


Tue IncipeENceE or Excess Prorits Tax- 


ATION. By Marion Hamilton Gillim. 
New York: Columbia University Press. 
Pp. 179. $2.75. Points out possible 
conditions under which an_ excess 
profits tax may affect prices through 
its effects on the volume of output, 
costs of production, selling costs, con- 
sumer demand, and the amount and 
allocation of investment. 


BILATERALISM AND THE Future oF INTER- 


NATIONAL Trapve. By Howard §, Ellis. 
Princeton, N. J. International Finance 
Section, Department of Economics and 
Social Institutions. “The chief peril to 
a large volume of free multilateral 
trade in the post-war world may be 
bilateralism, and the chief problem of 
international commercial and economic 
comity may be the effective curbing of 
this tendency.” Pp. 22. 1945. 


ConsuMER INSTALLMENT Loans. A bibli- 


ography selected and annotated by 
Dorothy Haller. Washington, D. C. 
The American Association of Small Loan 
Companies. 315 Bowen Bldg. Pp. 153. 
A list of articles, books and other 
sources of information on the small 
loan business in all its phases. 
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Rapio Apvertisinc For Retatters. By 
C. H. Sandage. Boston: Harvard 
University Press. 1945. Pp. 280. $4. 
A comprehensive analysis of radio as 
an advertising medium for retailers, 
service establishments, and _ regional 
manufacturers. Should be of interest 
to banks. 


Directors AND THEIR Functions. By 
John Calhoun Baker. Boston: — Di- 
vision of Research, Harvard Business 
School. 1945. Pp. 145. $2.50. In 
this book the author discusses and 
illustrates by actual cases the function- 
ing of directors in the light of business 
and social trends. 


Bic Business In A Democracy. By 
James Truslow Adams. New York: 
Scribners. 1945. Pp. 291. $2.75. Mr. 
Adams says “big business” is inevitably 
and uniquely American, and traces its 
story from its beginnings up to the 
present time with special emphasis on 
its record of achievement during the 
Second World War. 


Tue South AMERICAN Hanpsook. New 


York: H. W. Wilson Company, 950 
Uuiversity Avenue. 842 Pp. 1945. 
$1.25. This is a valuable guide book 
for the traveler, exporter, importer or 
student devoting a separate chapter for 
each of the twenty-three countries south 
of the Rio Grande. Numerous maps 
and charts appear throughout the book. 


SHoutp Price Controt Be RetAINeD? 


By Harold G. Moulton and Karl T. 
Schlotterbeck. Washington, D. C. 
Brookings Institution. Pp. 43. 1945. 
50c. This study reaches the conclusion 
that, beyond the setting of initial prices 
for products whose manufacture was 
suspended during the war, the con- 
tinuation of price control is impractical. 


A Tax Procram ror A SoLvent AMERICA. 


New York: Committee on Postwar 
Tax Policy, 50 West 50th Street. Pp. 
48. 1945. Result of a 16-month study 
by a Committee composed of leading 
fiscal authorities working under a special 
grant from the Maurice and Laura Falk 
Foundation. Contains recommendations 
for reductions in taxes on both corpor- 
ations and individuals. Under plan 
proposed Federal taxes ultimately 
would be reduced to from $15 billion 
to $22 billion. 


INTERNATIONAL TRADE, ForeicN INvEstT- 


MENT AND Domestic EMPLOYMENT IN- 
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cLuDING Bretton Woops  Proposa ts. 
Pp. 26. 1945. New York: Committee 
for Economic Development, 285 Madi- 
son Avenue. Believing that foreign 
trade will play a vital role in our post- 
war economy, the Committee publishes 
this statement of policy in the hope 
that it will contribute to a wide dis- 
cussion and examination of the factors 
involved. 


Lake. Ontario. By Arthur Pound. 


Indianapolis: Bobbs-Merrill. 1945. Pp. 
384. $3.50. This latest addition to 
the American Lake Series tells the story 
of Lake Ontario from its discovery by 
the French down to the present. A tour 
of the lake shore from Sackets Harbor 
to Niagara on the American side and 
around the western end and_ back 
along the north shore on the Canadian 
side has particular interest for readers 
who have lived in or visited this smiling 
region. 


InvestMENT Companies. By Arthur 
- Wiesenberger, 61 Broadway, New York. 


1945. Pp. 288. $10.00. This is the 
fifth edition of this comprehensive ref- 
erence and source book. Part I con- 
tains general information on the major 
aspects of investment campanies, cov- 
ering the theory and concept of shares 
of investment companies and the various 
types of securities in the field. There 
is much explanatory and _ illustrative 
material which simplifies considerably 
the heretofore complicated subject of 
“leverage.” 

Part II is exclusively concerned with 
“closed-end” investment companies— 
those companies with relatively fixed 
capitalizations whose _ securities are 
traded on the New York Stock and 
Curb Exchanges. This section includes 
comparative tables of management re- 
sults, as well as expense ratios for all 
the leading compaines, 1944 dividend 
and income records, portfolio turnover, 
and distribution of assets among the 
various classes of securities. 

Part III deals with “open-end” or 
mutual investment companies, whose 
capitalizations can be expanded or con- 
tracted according to investor demand. 
Valuable statistical material pertaining 
to this group is also assembled. Also 
included is a valuable glossary of tech- 
nical terms as they apply to invest- 
ment companies. 

The volume is a careful and thorough 
job on an industry that has total assets 
of almost $2 billion and more than a 
million shareholders. 





ee 











MAKING YOUR WISHES 
COME TRUE... 


One wish has been fulfilled. Won by 
31% years of deadly struggle. With 
God’s help, we have prevailed. 


Now we have a chance to make an- 
other wish come true. For most of us, 
the outlook is a bright one. If we will 
simply use the brains, the will, the 
energy, the enterprise...the materials 
and resources... with which we won 
our war, we can’t fail to win the peace 
and to make this the richest, happiest 
land the world has known. 


Your wishes have been wrapped in 
that bright outlook. Your wish for a 
cottage by a lake. For your boy’s col- 
lege education. For a trip you long to 
take. For a ‘“‘cushion’”’ against emer- 
gencies and unforeseen needs. 


You can make those wishes come 
true by buying bonds today... buying 
them regularly ...and holding on to 
them in spite of all temptation. 


There’s no safer, surer investment in 








R 
the world. You can count on getting 
back $4 for every $3 you put in—as 
surely as you can count on being a 
day older tomorrow. 


So why not be patriotic and smart 
at the same time? 


FULFILL YOUR WISH—BUY EXTRA BONDS 
IN THE GREAT VICTORY LOAN! 
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This ts an official U. S. Treasury advertisement— prepared under auspices of Treasury Depariment 
and War Advertising Council 














America has much to be thankful for. 


Abroad we have overcome enemies whose 
strength not long ago sent a shudder of fear 
throughout the world. 

At home we have checked an enemy that would 
have impai our economy and our American 
way of life. That enemy was inflation—runaway 
prices. 

The credit for this achievement, like the credit 
for military victory, belongs to the people. 

You—the individual American citizen—have 
kept our een hose = the face of the great- 
est inflationary threat this nation ever faced. 

_ You did it by simple, everyday acts of good 
citizenship. 

You put, on the average, nearly one-fourth of 
your income into War Bonds and other savings. 
The 85,000,000 owners of War Bonds not only 
helped pay the costs of war, but also contributed 
greatly to a stable, prosperous postwar nation. 

You, the individual American citizen, also 
helped by cooperation with rationing, price and 
wage controls, by exercising restraint in your 
buying and by accepting high wartime taxes. 

All those things relieved the pressure on prices. 


THE TASK AHEAD 


We now set our faces toward this future: a pros- 
perous, stable postwar America—an America 
with jobs and an opportunity for all. 


To achieve this we must steer a firm course 


A 
Timely 
Message 
to 
Americans 


from 
The Secretary of the Treasury 


between an inflationary price rise such as followed 
World War I and a deflation that might mean 
prolonged unemployment. Prices rose more 
sharply after the last war than they did during 
the conflict and paved the way for the depression 
that followed—a depression which meant unem- 
loyment, business failures and farm foreclosures 
for many. 
Today you can help steer our course toward a 
prosperous America: 


—by buying all the Victory Bonds you can 
afford and by holding on to the War Bonds you 
now have 

—by cooperating with such price, rationing 
and other controls as may be necessary for a 
while longer 

—by continuing to exercise patience and good 
sense with high faith in our future. 


The challenge to America of switching from war 
to peace with a minimum of clashing gears is a 
big one. 

But it is a small one compared to the tasks 
this nation has accomplished since Sunday, 
December 7, 1941. 


Secretary of the Treasury 
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